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RETAINED JURISDICTION IN
DAMAGE ACTIONS BASED
ON ANTICIPATORY
BREACH: A MISSING
LINK IN LANDLORD-TENANT
LAW*
Roberta Rosenthal Kwall**
Courts have updated many areas of landlord-tenant law by recognizing the appli-
cability of contract principles to leases of realty. However, a lessor's difilculty in col-
lecting damages caused by a lessee's unwarranted default has been generally ignored.
Professor Kwall proposes that courts retain jurisdiction so as to more accurately and
equitably assess damages in cases involving long-term leases.
This Article explores the settled application of the doctrine of retained jurisdiction
to domestic relations and probate matters, specific performance of long term con-
tracts, and workers' compensation. Professor Kwall concludes that a lessor's collec-
tion of damages in landlord-tenant matters is an equally appropriate and fertile field
for the application of retained jurisdiction.
INTRODUCTION
PROPERTY LAW traditionally regarded a leasehold as a transfer
of an estate in land, shunning the application of contract princi-
ples to resolve disputes between landlords and their tenants.1 At
common law, property law equated a lease of land with a sale of the
premises for a term, thus converting the lessee into both the owner
and occupier of the land for the lease term subject to the ancient
doctrine of caveat emptor. The rules of property law solidified prior
to the development of mutually dependent covenants in contract
* Copyright 1987 by Roberta Rosenthal Kwall.
* Associate Professor of Law, DePaul University College of Law. A.B., Brown Uni-
versity (1977); J.D., University of Pennsylvania (1980). The author wishes to thank Profes-
sors Stephen A. Siegel of DePaul University College of Law and Edward H. Rabin of the
University of California, Davis School of Law for their helpful comments and suggestions on
an earlier draft of this Article. Thanks also to my students Anthony Aiello, Jeanette Bahnke,
Dan D'Attomo, Melissa Giovagnoli, Bernita Thigpen and Rose Wehner, whose diligent ef-
forts are much appreciated.
I. For a discussion of the origin and history of real property leases, see Hicks, The
Contractual Nature of Real Property Leases, 24 BAYLOR L. REV. 443, 445-53 (1972).
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law, so once an estate was leased, the landlord was not obligated to
perform any further acts.2 Recently, however, the judiciary's grow-
ing recognition of a lease as a contractual relationship has facili-
tated significant tenant-oriented reforms, resulting both in an
increasing number of duties on the part of lessors toward their re-
spective lessees and in a concomitant strengthening of tenant's
rights.3 Although this trend generally has had a marked impact
upon modernizing landlord-tenant law, courts frequently have over-
looked the relevance of the contractual aspects of a lease in at least
one respect which is of crucial importance to lessors generally-the
collection of compensation upon a lessee's unwarranted default.
Theoretically, after a lessee abandons the leased premises, he is
still liable to the lessor for any loss resulting from the default. The
remaining sum due the lessor may be characterized either as rent or
as damages. As a practical matter, however, a lessor's recovery of
this sum may prove exceedingly difficult, regardless of which char-
acterization is invoked. In those jurisdictions where the lessor is
not required to relet the premises, the leasehold estate continues in
existence and the lessee is liable for the rent due.4 Nevertheless,
2. Lemle v. Breeden, 51 Haw. 426, 429, 462 P.2d 470, 472 (1969).
3. Perhaps the most notable reform in landlord-tenant law is the adoption, by a major-
ity of jurisdictions, of the implied warranty of habitability and fitness for residential premises.
See Cunningham, The New Implied and Statutory Warranties of Habitability in Residential
Leases: From Contract to Status, 16 URB. L. ANN. 1, 6 (1979). The doctrine of implied
warranty of habitability and fitness of leased premises affords tenants a means of legal redress
in the event their dwellings become uninhabitable at any time during their tenure. See, eg.,
Marini v. Ireland, 56 N.J. 130, 144, 265 A.2d 526, 534 (1970) (residential leases contain an
implied warranty of habitability, mandating a landlord's repair of vital facilities); Lemle v.
Breeden, 51 Haw. 426, 436, 462 P.2d 470, 476 (1969) (implied warranty of habitability mate-
rially breached by lease of dwelling with rat infestation). In addition, a few jurisdictions have
extended the scope of the implied warranty of habitability and fitness so as to apply to com-
mercial tenants. See, e.g., Volkswagen of America, Inc. v. Robertson, 433 F. Supp. 164, 167
(E.D. La. 1977) (statutory warranty of suitability applied to commercial premises); 40 Asso-
ciates, Inc. v. Katz, 112 Misc. 2d 215, 216, 446 N.Y.S.2d 844, 845 (N.Y. Civ. Ct. 1981)
(implied warranty of fitness applies to commercial leases; scope of the warranty depends upon
the relationship of the parties, the tenant's business and the condition of the premises). Other
courts, however, have refused to apply the doctrine to commercial tenancies. See, e.g., E.P.
Hinkel & Co., Inc. v. Manhattan Co., 506 F.2d 201, 206 (D.C. Cir. 1974); J.B. Stein & Co. v.
Sandberg, 95 Ill. App. 3d 19, 25-26, 419 N.E.2d 652, 658 (1981); Elizando v. Perez, 42 I11.
App. 3d 313, 315, 356 N.E.2d 112, 114 (1976).
The adoption of the implied warranty of habitability and fitness was facilitated by the
judiciary's relatively recent recognition that a lease is, primarily, a contractual relationship.
See, e.g., Lemle, 51 Haw. at 433, 462 P.2d at 474 (1969). This recognition has resulted in the
availability to tenants of the basic contract remedies of damages, reformation, and rescission.
Id. at 436, 462 P.2d at 475.
4. See, e.g., Bifano v. Young, 665 S.W.2d 536, 538 (Tex. Ct. App. 1983) (termination of
lease not exclusive remedy for lessor); Speede Mart Inc. v. Stovall, 664 S.W.2d 174, 177 (Tex.
Ct. App. 1983); Western Flavor-Seal Co. v. Kallison, 389 S.W.2d 521, 522 (Tex. Civ. App.
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because the lessee's obligation to pay rent generally cannot be accel-
erated, the lessor is forced to sue for the rent on a periodic basis, as
each installment falls due.5
The lessor's situation is just as disadvantageous where he is re-
quired or permitted to relet the abandoned premises without termi-
nating the lessee's future liability.6 In these circumstances, the
nature of the lessee's liability can be considered either as rent,
7
1965) (upon default on rental payments, landlord may stand on contract or sue all at once for
breach). See also R. SCHOSHINSKI, AMERICAN LAW OF LANDLORD AND TENANT § 10:14
(1980). According to traditional principles of property law, a lessor is not responsible for
mitigating damages when his lessee defaults. See, eg., Dahli v. Comber, 444 A.2d 392, 394-95
(Me. 1982) (decided before enactment of statute requiring mitigation). This approach per-
mits the lessor to let the premises remain idle and continue to collect the rent. See 1 AMERI-
CAN LAW OF PROPERTY § 3.99, at 392 (R. Casner ed. 1952); 3 H. TIFFANY, LAW OF REAL
PROPERTY § 902, at 560 (3d ed. 1939); Weissenberger, The Landlord's Duty to Mitigate Dam-
ages on the Tenant's Abandonment A Survey of Old Law and New Trends, 53 TEMP. L.Q. 1,
3 (1980). Approximately twenty jurisdictions presently follow this rule, see Note, Illinois
Landlord's New Statutory Duty to Mitigate Damages: ILL. REV STAT ch. 110 § 9-213.1
(1983), 34 DE PAUL L. REV. 1033 (1985); the Second Restatement of Property has also
adopted this position. See RESTATEMENT (SECOND) OF PROPERTY § 12.1(3) (1977).
5. See, eg., tenBraak v. Waffle Shops, Inc., 542 F.2d 919, 923-24 (4th Cir. 1976) (after
tenant abandonment, landlord is permitted to either refuse or accept the surrender-sue for
accrued rents or re-enter the premises); Grayson v. Mixon, 176 Ark. 1123, 1127-28, 5 S.W.2d
312, 314 (1928) (premature suit for rent); Roberts v. Watson, 172 Ind. App. 108, 117-18, 359
N.E.2d 615, 621 (1977) (right of action for whole amount of rent matures when all install-
ments have matured); Lowenberg v. Ford & Assocs., Inc., 165 Ga. App. 753, 754, 302 S.E.2d
433, 435 (1983) (cannot sue for future rent). But see Coast Fed. Say. and Loan Ass'n v.
DeLoach, 376 So. 2d 1190, 1191 (Fla. App. 1979) (lessor permitted to accelerate unpaid
rentals); Thieneman v. Kahn, 433 So. 2d 761, 765-66 (La. 1983) (lessor entitled to future
rental payments, even absent a rent acceleration clause).
6. Many jurisdictions have rejected the traditional no-mitigation rule, especially with
respect to residential property. See, eg., Sommer v. Kridel, 74 N.J. 446, 453, 378 A.2d 767,
770-71 (1977). See also Weissenberger, supra note 4, at 10; E. RABIN, FUNDAMENTALS OF
MODERN REAL PROPERTY LAW 131 (2d ed. 1982). In several jurisdictions, a lessor's duty to
mitigate damages is mandated by statute. See, eg., ME. REV. STAT. ANN. tit. 14 § 6010-A
(1985); CAL. CIv. CODE § 1951.2 (West Supp. 1985); ILL. REV. STAT. ch. 110, § 9-213.1
(1983); Wis. STAT. ANN. § 704.29 (West 1981). See also MODEL RESIDENTIAL LANDLORD-
TENANT CODE § 2-308(4) (1969); UNIFORM RESIDENTIAL LANDLORD AND TENANT ACT
§ 4.203(c), 7A U.L.A. 560 (1972). Ample case authority also exists for the proposition that
commercial lessors must mitigate their losses. See, eg., Jefferson Dev. Co. v. Heritage Clean-
ers, 109 Mich. App. 606, 611, 311 N.W.2d 426, 428 (1980); Carisi v. Wax, 192 N.J. Super.
536, 542, 471 A.2d 439, 443 (1983). Nevertheless, most jurisdictions which statutorily im-
pose a lessor's duty to mitigate limit their application to residential "dwelling units." See,
e.g., Ky. REV. STAT. ANN. § 383.670(3) (Baldwin 1986); TENN. CODE ANN. §§ 66-28-
104(3), 66-28-515(a) (1982). But see DEL. CODE ANN. tit. 25, §§ 5102(9), 5103, 5508 (1985)
(rental unit defined to include all dwelling, commercial and farm units).
7. See, eg., Roosen v. Schaffer, 127 Ariz. 346, 349, 621 P.2d 33, 36 (1980) (if lessor
accepts surrender of the lease, lessor can recover only the unpaid rent due prior to surrender);
Jetoco Corp. v. Hailey Sales Co., 268 Ark. 340, 345, 596 S.W.2d 703, 706 (1980); Kimber v.
Towne Hills Dev. Co., 156 Ga. App. 401,403, 274 S.E.2d 620, 623 (1980); Grueninger Travel
Serv., Inc. v. Lake County Trust Co., 413 N.E.2d 1034, 1044 (Ind. App. 1980). See also R.
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presenting the aforementioned difficulty of periodic recovery for the
lessor, or as damages.' If the lessee's liability is viewed as damages,
the relationship between the lessor and the original lessee is consid-
ered terminated, but the contract remains in existence for the sole
purpose of determining the lessor's damages.9 Under this scenario,
the lessor will be precluded from suing the defaulting tenant for
damages until the end of the original lease term since the damages
are not considered as ascertainable until that time.1" Such a delay is
undesirable from the lessor's perspective because it forces him to
take the risk that his defaulting lessee will become insolvent or
unavailable. I
Some courts have applied the contract doctrine of anticipatory
breach to enable a lessor to recover losses attributable to a lessee's
default in an expeditious fashion.' 2 This theory recognizes the
lessee's abandonment as an unequivocal repudiation and breach of
the executory lease contract, supporting an immediate action by the
lessor for present and future damages. 3 The measure of these dam-
ages is the present value of the difference between the rent reserved
in the lease and the fair rental value of the premises for the remain-
der of the term. 4
Acceptance of a lessee's wrongful abandonment of a leasehold as
a breach by anticipatory repudiation is consistent with the modem
SCHOSHINSKI, supra note 4, § 10:14 (deficiency occurring after abandonment may be consid-
ered rent).
8. See, e.g., Montana Williams Double Diamond Corp. v. Hill, 175 Mont. 248, 255,
573 P.2d 649, 653 (1978) (termination of lease creates liability for damages, not rent); John
Malasky, Inc. v. Mayone, 54 A.D.2d 1059, 1060, 388 N.Y.S.2d 943, 945 (Sup. Ct. 1976);
United States Rubber Co. v. White Tire Co., 231 S.C. 84, 95, 97 S.E.2d 403, 409 (1956).
9. See R. SCHOSHINSKI, supra note 4, § 10:14.
10. See, eg., Sommers v. Timely Toys, Inc., 209 F.2d 342, 343 (2d Cir. 1954) (lessor's
claim for damages was "pre-mature," since term of lease had not expired); Hermitage Co. v.
Levine, 248 N.Y. 333, 338, 162 N.E. 97, 98 (1928) (damages ascertainable when rental term
ends).
11. Hicks, supra note 1, at 520.
12. See infra notes 34-39 and accompanying text.
13. Under the doctrine of anticipatory breach,
when a party bound by an executory contract repudiates his obligations or disables
himself from performing them before the time for performance arrives, the promisee
has the option to treat the contract as ended so far as further performance is con-
cerned and maintain an action at once for damages occasioned by the breach.
Hicks, supra note 1, at 515-16. See also RESTATEMENT (SECOND) OF CONTRACTS §§ 250,
253(1) (1981); R. SCHOSHINSKI, supra note 4, § 10:15 (wrongful abandonment by tenant con-
stitutes repudiation giving rise to action for damages); infra notes 22-29 and accompanying
text.
14. See, e.g., Crimminger v. Habif, 174 Ga. App. 440, 330 S.E.2d 164 (1985); Harden v.
Drost, 156 Ga. App. 363, 364, 274 S.E.2d 748, 751 (1980); Look v. Werlin, 590 S.W.2d 526,
527 (Tex. Civ. App. 1979); see also infra note 40 and accompanying text.
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trend of applying contract principles to resolve landlord-tenant dis-
putes. 5 In applying the doctrine to assess a lessor's recoverable
damages, courts usually determine the damages only for the period
of time during which the rental value of the property can be pre-
dicted with reasonable certainty at the time of the trial. Unfortu-
nately, when this period is less than the unexpired lease term,
lessors typically are denied any recovery for the balance of the term
since they are not afforded the opportunity to litigate their remain-
ing damages at the end of the period of time for which the initial
damages were awarded. 16 This practice is particularly detrimental
to commercial lessors who frequently enter into long-term leases.
Suppose a lessor enters into a twenty-year lease for office space
with a tenant at the rate of $3000 per month. In the third year of
the lease, the tenant abandons the premises. If the rental value has
declined slightly during that period, say to $2500 per month, the
lessor suing under the theory of anticipatory breach may be
awarded the $500 monthly difference for a period of time with
which the court is comfortable. For purposes of illustration, as-
sume this is a seven-year period. If, subsequent to the court's deter-
mination of damages, the lessor is able to relet the premises for the
balance of the lease term at $2500 per month, he will lose $6000 per
year for the last ten years of the lease if the rental value remains at
$2500. More likely is the possibility that the rental value for the
premises will fluctuate significantly over the course of the remaining
years of the original lease. If the rental value falls below $3000 at
any time during the final ten years of the original lease period, the
landlord will suffer a loss. This loss may be exacerbated if the lessor
is unable to relet the premises for the same number of years as the
original lease term. Thus, if our hypothetical lessor relets the prem-
ises for $2500 per month for a ten-year period following the original
tenant's abandonment, the lessor is again vulnerable to declining
rental values in year thirteen of the original lease. If the rental
value for the premises has dropped below $2500 by this point, the
lessor will lose more than $6000 per year for the remaining seven
years of the term.
15. See Hicks, supra note 1, at 521-22; R. SCHOSHINSKI, supra note 4, § 10:15. Despite
the theoretical and practical appeal of applying the doctrine of anticipatory breach to facili-
tate a lessor's immediate recovery upon his lessee's default, the doctrine has not gained uni-
versal acceptance in this context. See infra notes 30-33 and accompanying text.
16. See, eg., Hawkinson v. Johnston, 122 F.2d 724, 730 (8th Cir.), cert. denied, 314 U.S.
694 (1941) (99 year lease, damages awarded for 10 years); R. SCHOSHINSKI, supra note 4,
§ 10:15. See infra notes 47-69 and accompanying text.
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As the hypothetical demonstrates, if the rental value of the
abandoned premises declines subsequent to the period of time for
which the court computes the damages, a lessor will be needlessly
penalized by an assessment of damages for less than the unexpired
lease term. 7 This Article argues that such an arbitrary determina-
tion of a lessor's damages can be avoided if courts retain jurisdiction
in this type of landlord-tenant dispute so that the lessor's damages
can be reassessed at a later point in time when circumstances permit
more certainty in calculation.
The argument for the use of retained jurisdiction in this land-
lord-tenant context is not merely academic. The United States cur-
rently is experiencing the most widespread glut of office space since
World War II, resulting in tremendous rental savings for tenants. 8
In this type of environment, landlords are especially vulnerable to
tenant defaults and demands to renegotiate the rental rates.
Notwithstanding the severity of the current glut, an overabundance
of office space is not novel; the office space market traditionally is
markedly cyclical. t9 Landlords seeking compensation from aban-
doning tenants are handicapped by the lack of predictability in the
onset, severity, and cessation of periodic gluts.20 The current glut,
for example, was triggered in part in some cities when numerous
tenants were devastated by unpredictable economic conditions such
17. On the other hand, if the value of the property rises dramatically subsequent to the
original damage hearing, a defaulting lessee may be held responsible for an excessive amount
of damages. As a policy matter, however, retained jurisdiction should not be used to benefit
the original wrongdoer. Moreover, it is extremely impractical to expect the lessor to pay back
to the defaulting lessee a portion of his damage award at a later point even if the initial award
proves excessive.
18. Ross, Bargains Galore in Office Space, FORTUNE, Feb. 17, 1986, at 58. This glut is
especially severe in Sunbelt localities. In downtown Houston, for example, the best buildings
commanded rent of $25-428 per square foot in 1981, as compared to $10-415 in 1986. Id. at
61. See also Bayless, Office Glut Happen Here? Houston's Tale Sheds Light, CRAIN'S CH.
Bus., June 16, 1986, at II (discussing possibility that Chicago may experience the same de-
gree of overexpansion as Houston).
19. Ross, supra note 18, at 62-64 ("Typically the oversupply leads to a near cessation of
activity, which eventually creates another shortage and a repetition of what went before.").
The current glut has been exacerbated by financial and tax incentives which have pulled
funds into the office market despite a decline in demand. Id. at 64.
20. The story behind 1010 Lamar Street in Houston illustrates this uncertainty. When
the building opened in 1979, it rented for $15 per square foot and the owners anticipated that
the rent would jump to $20 by the middle of the next decade. Instead, they were forced to
drop the rent to $11 "'in an effort to compete with new buildings.- Id. The industry has been
criticized for amateurish forecasting methods which use "current market conditions as a ba-
rometer for the future, rather than forecasting both demand and the likely response of the
industry." Id. (quoting John Dowling, executive vice president of Cushman & Wakefield).
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as the decline of oil prices and the Latin American debt crisis.2"
Many landlords currently face the reality of declining rental values,
and many future lessors undoubtedly will confront this problem.
Part I of this Article examines the case precedent applying the
doctrine of anticipatory breach to award to a lessor present and fu-
ture damages attributable to a lessee's default. Scant authority ex-
ists for retained jurisdiction in this context. Part II illustrates the
concept of retained jurisdiction in four other legal contexts--di-
vorce settlements, probate matters, specific performance of long-
term contracts, and worker's compensation. Part III demonstrates
that the concept of retained jurisdiction, which functions admirably
in these other contexts, would operate equally well in the landlord-
tenant area, thus enabling lessors or their representatives to obtain
their rightful compensation from defaulting lessees.
I. JUDICIAL ACCEPTANCE OF ANTICIPATORY BREACH AS A
REMEDY FOR A TENANT'S DEFAULT
The doctrine of anticipatory breach has its roots in contract
law.22 Section 250 of the Second Restatement of Contracts, which
essentially adopts the general common law regarding anticipatory
breach as crystallized in the First Restatement of Contracts, 23 de-
fines a repudiation as involving either: a) a statement by the prom-
isor that he will commit a breach that would give the promisee a
claim for damages for total breach; or b) a voluntary affirmative act
which makes the promisor unable to perform without a breach.24
Section 253(1) of the Second Restatement provides that such a re-
21. Id. at 61.
22. See Hawkinson v. Johnston, 122 F.2d 724, 727-28 (8th Cir.), cert. denied, 314 U.S.
694 (1941) (discussion of the doctrine's evolution under the common law of England).
23. The Second Restatement of Contracts generally preserves the rules governing antici-
patory breach contained in the initial Restatement of Contracts. See RESTATEMENT (SEC-
OND) OF CONTRACTS reporter's note at 272 (1981). Compare RESTATEMENT OF CONTRACTS
§§ 318-325 (1932) with RESTATEMENT (SECOND) OF CONTRACTS §§ 250-257 (1981).
24. Section 250 of the Second Restatement of Contracts provides, in pertinent part:
When a Statement or an Act Is a Repudiation.
A repudiation is
(a) a statement by the obligor to the obligee indicating that the obligor will com-
mit a breach that would of itself give the obligee a claim for damages for total
breach..., or
(b) a voluntary affirmative act which renders the obligor unable or apparently un-
able to perform without such a breach.
RESTATEMENT (SECOND) OF CONTRACTS § 250 (1981). Comment b to § 250 further pro-
vides that "to constitute a repudiation, a party's language must be sufficiently positive to be
reasonably interpreted to mean that the party will not or cannot perform." Id. But see 2401
Pennsylvania Ave. Corp. v. Federation of Jewish Agencies, 507 Pa. 166, 172-74, 489 A.2d
733, 736-37 (1985) (Second Restatement represents an "unacceptable dilution" of Penn-
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pudiation may give rise to a claim for damages for total breach even
before the promisor actually has breached by non-performance.2 5
The doctrine of anticipatory breach thus assumes that the promisor
has not yet defaulted in his performance under the contract at the
time of his repudiation of the agreement.26
The First Restatement of Contracts specifically excepted two
types of contracts from the operation of these general principles
governing anticipatory breach: contracts "originally unilateral and
not conditional on some future performance by the promisee," and
contracts originally bilateral which have "become unilateral and
similarly unconditional by full performance by one party."' 27  Ac-
cording to the First Restatement, therefore, a promisee cannot util-
ize the doctrine of anticipatory breach unless the contract in
question is one which imposes future interdependent obligations on
all parties to the agreement. Although the Second Restatement
does not expressly prohibit the application of anticipatory breach to
such unilateral contracts,28 ample authority supports this limitation
on the doctrine's scope.2
9
sylvania law; anticipatory breach requires "an absolute and unequivocal refusal to perform or
a definite and positive statement of an inability" to perform).
25. Section 253(1) of the Second Restatement of Contracts states:
Effect of a Repudiation as a Breach and on Other Party's Duties
(1) Where an obligor repudiates a duty before he has committed a breach by non-
performance and before he has received all of the agreed exchange for it, his repudi-
ation alone gives rise to a claim for damages for total breach.
RESTATEMENT (SECOND) OF CONTRACTS § 253(l) (1981).
26. See A. CORBIN, CORBIN ON CONTRACTS § 959 (1952).
27. RESTATEMENT OF CONTRACTS § 318 (1932).
28. The Second Restatement of Contracts appears to limit its denial of anticipatory
breach in unilateral contracts to situations involving the payment of money in unrelated in-
stallments. Section 243(3) provides:
Where at the time of the breach the only remaining duties of performance are those
of the party in breach and are for the payment of money in installments not related
to one another, his breach by non-performance as to less than the whole, whether or
not accompanied or followed by a repudiation, does not give rise to a claim for
damages for total breach.
RESTATEMENT (SECOND) OF CONTRACTS § 243(3) (1981).
29. The application of anticipatory breach has been denied consistently in situations
involving the breach of a unilateral contract, especially contracts for the payment of money in
the future. See Smyth v. United States, 302 U.S. 329, 356 (1937); John Hancock Mutual Life
Ins. Co. v. Cohen, 254 F.2d 417, 425 (9th Cir. 1958); Local 1574, Int'l Ass'n v. Gulf& W.
Mfg. Co., 417 F. Supp. 191, 201 (D. Me. 1976); Wallace Clark & Co., Inc. v. Acheson Indus.,
Inc., 422 F. Supp. 20, 23 (S.D.N.Y.), aff'd, 532 F.2d 846 (2d Cir.), cert. denied, 425 U.S. 976
(1976); Bertolet v. Burke, 295 F. Supp. 1176, 1178 (Dist. V.I. 1969). See also 11 WILLISTON
ON CONTRACTS, § 1326, at 146 (3rd ed. 1968) (as a general rule, no unilateral obligation for
the payment of money at a future time can be enforced until that date arrives). In a similar
context, anticipatory breach has not been applied to bilateral contracts which have become
unilateral by complete performance on one side. See, eg., Brown Paper Mills Co. v. Irvin,
[Vol. 37:273
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Relying on the notion that a lease is properly classified either as
a unilateral contract or as a bilateral contract which has become
unilateral through the lessor's complete performance, some courts
have refused to apply the doctrine of anticipatory breach in actions
by lessors against defaulting lessees.3" These courts view a lease pri-
marily as a transfer of an estate in land rather than as a contractual
relationship and thus reason that the lessor has fully performed his
part of the bargain upon the mere execution of the lease by convey-
ing the premises to the tenant.31 Once this transfer has occurred,
the agreement between the lessor and lessee is completely unilateral
since the lessor no longer is obligated to perform any covenants
which are interdependent with the tenant's duty to pay rent.32 Ac-
cording to this rationale, the lease contract is executory only on the
part of the tenant, whose obligation to pay rent at specified times in
the future cannot be accelerated by invoking the anticipatory
breach doctrine. 3
3
146 F.2d 232, 236 (8th Cir. 1944); Phelps v. Herro, 215 Md. 223, 229, 137 A.2d 159, 163
(1957).
30. For example, inIn re Edgewood Park Junior College Inc., 123 Conn. 74, 192 A. 561
(1937), the tenant's receiver had repudiated a lease six years prior to the end of its term. The
landlord brought an action seeking the entire amount due under the lease. The receiver ar-
gued that the covenant to pay rent created no debt until the time for that payment arrived
and, therefore, a right to recover under anticipatory breach should be denied. The court
agreed with the receiver's position, approving the general rule that the doctrine of anticipa-
tory breach should not be applied to unilateral contracts, and stating that the independent
covenants in a lease are nothing more than unilateral obligations. Thus, the court reasoned
that the repudiation of a lease by the tenant would not give rise to an immediate cause of
action for future installments of rent. See also General Am. Tank Car Corp. v. Goree, 296 F.
32, 36 (4th Cir. 1924); Jordon v. Nickell, 253 S.W.2d 237, 239 (Ky. 1952); Cerruti v. Burdick,
130 Conn. 284, 33 A.2d 333 (1943); Cooper v. Casco Mercantile Trust Co., 134 Me. 372, 382-
83, 186 A. 885, 890 (1936). See generally A. CORBIN, supra note 26, at 986; R. SCHOSHINSKI,
supra note 4, § 10:15.
31. See In re Edgewood Park at 77-78, 192 A. at 562-63.
32. See Sagamore Corp. v. Willcutt, 120 Conn. 315, 319, 180 A. 464, 465 (1935). In
Sagamore the defendant lessee entered into a lease for a one year period beginning October 1,
1934. The rent was due in advance on the first of each month. On February 1, 1935, the
defendant moved out and subsequently notified the plaintiff that he would no longer comply
with the lease terms or pay further rent. The court refused to apply the doctrine of anticipa-
tory breach in this situation, relying on the unilateral nature of the lease agreement. Never-
theless, the court allowed the plaintiff to recover his damages in full on the ground that
"when such a partial breach is accompanied or followed by a repudiation of the entire con-
tract, the promisee may treat it as a total breach." Id. at 320, 180 A. at 465. Under this
theory, the "[d]efendant's failure to pay the rent due on February 1st, considered alone, con-
stituted a breach only of his agreement to pay that particular installment of rent" and "[h]is
subsequent statement to the plaintiff that he would no longer comply with the terms of the
lease and would pay no further rent was a repudiation of his entire contract." Id. at 320, 180
A. at 466. See also Hicks, supra note 1, at 523 (discussion of the distinction between anticipa-
tory breach and partial breach coupled with renunciation).
33. See, eg., tenBraak v. Waffle Shops, Inc., 542 F.2d 919, 923 n.2 (4th Cir. 1976) ("Vir-
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More enlightened courts recognize that a lease should be re-
garded the same as any other contract for the purpose of applying
the doctrine of anticipatory breach. In Hawkinson v. Johnston,34 a
seminal case in which the Eighth Circuit applied the doctrine to
compensate the lessor of a ninety-nine year lease for his lessees' de-
fault, the court articulated the underlying rationale for invoking the
doctrine. The court observed that the "real sanctity of any contract
rests only in the mutual willingness of the parties to perform" 35 and
that "any attempt to prolong or preserve the status [quo between
unwilling parties] will usually be unsatisfactory and mechanical."36
Thus, the doctrine of anticipatory breach benefits society by provid-
ing parties to an agreement with an option for settling their rights
and obligations expeditiously in the event one of the parties wrong-
fully repudiates the contract.37  Focusing on this rationale for ap-
ginia law clearly provides that the maximum recovery by a landlord upon abandonment by
his tenant is limited to the amount of rent accrued either at the time he initiates his action or
at the time of lessor's re-entry, if such has occurred."); In re Edgewood Park Junior College
Inc., 123 Conn. 74, 77, 192 A. 561, 563 (1937) (anticipatory breach not allowed for breach of
lease); Jordon v. Nickell, 253 S.W.2d 237, 239 (Ky. 1952) (lessor entitled to recover rental
payments only as they became due); Cooper v. Casco Mercantile Trust Co., 134 Me. 372,
382-83, 186 A. 885, 890 (1936) (no acceleration of rental payments permitted in leasehold
situation); see also Leon v. Barnsdall Zinc Co., 309 Mo. 276, 290, 274 S.W. 699, 703 (1925)
(anticipatory repudiation "cannot be invoked with respect to contracts to pay money at speci-
fied times, where one of the parties has completely executed the contract, and it is executory
only on the part of the other party."). Significantly, the parties to a lease may provide specifi-
cally in the lease for a lessor's recovery of future damages for losses attributable to a lessee's
default even in those jurisdictions which refuse to apply the doctrine of anticipatory breach in
this regard. See, e.g., tenBraak v. Waffle Shops, Inc., 542 F.2d 919, 924-25 (4th Cir. 1976);
Jordon v. Nickell, 253 S.W.2d 237, 239 (Ky. 1952).
34. 122 F.2d 724 (8th Cir.), cert. denied, 314 U.S. 694 (1941). Hawkinson was a diver-
sity case and the court purported to apply Missouri law.
35. Hawkinson, 122 F.2d at 729.
36. Id.
37. Id. The court also observed that "[t]he commercial world has long since learned the
desirability of fixing its liabilities and losses as quickly as possible, and the law similarly needs
to remind itself that, to be useful, it too must seek to be practical." Id. at 729-30. See also
2401 Pennsylvania Ave. Corp. v. Federation of Jewish Agencies, 489 A.2d 733, 737 (Pa.
1985) ("[T]he rationale behind the rule of anticipatory repudiation is the prevention of eco-
nomic waste."); STC, Inc. v. City of Billings, 543 P.2d 374, 377-78 (Mont. 1975). City of
Billings noted several rationales supporting anticipatory breach, including
the uselessness and inequity of requiring the promisee to hold himself in readiness
to perform his contractual obligation on the date performance is due where the
promisor has already repudiated his reciprocal obligations under the contract; the
present injury to the implied right of each of the contracting parties to refrain from
impairing the ability or willingness of the other to perform when performance is
due; [and] the duty of the promisee to mitigate damages by withholding expendi-
tures in preparation for carrying out his contractual obligations where the promisor
will not perform in any event.
Id.
It should be emphasized that the doctrine of anticipatory breach provides the lessor with
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plying the doctrine to contracts generally, the Hawkinson court saw
no reason to distinguish lease contracts from other types of execu-
tory agreements. In holding that the doctrine of anticipatory
breach would sustain an immediate suit by the lessor for both pres-
ent and future damages, the court reasoned that the lease contract
"was in part still executory on the part of plaintiff, since he was
obligated by specific and continuing covenants to assure the quiet
enjoyment of the premises during the term of the lease, and, also, at
all times to defend the title."38 Further, the court viewed these cov-
enants on the part of the lessor as sufficiently "interdependent with
the lessees' obligation to pay rent, since the payment of rent at any
particular time necessarily ... [is] conditional on their continued
performance.
39
Modem courts frequently display a willingness to apply the doc-
trine of anticipatory breach to lease contracts upon a lessee's de-
fault, thus explicitly recognizing the contractual basis for liability
inherent in a lease.' Nevertheless, even in those jurisdictions
an optional means of relief. The lessor is not required to bring an immediate action for
damages against the lessee should he desire instead to bring suit at the termination of the
original lease term. In Hochster v. De Latour, 22 L.J.Q.B. 455, the decision by which the
doctrine of anticipatory breach became a settled part of the English common law with respect
to contracts generally, the court observed:
The man who wrongfully renounces a contract into which he has deliberately
entered, cannot justly complain if he is immediately sued for a compensation in
damages by the man whom he has injured: and it seems reasonable to allow an
option to the injured party either to sue immediately or to wait till the time when the
act was to be done, still holding it as prospectively binding for the exercise of this
option, which may be advantageous to the innocent party, and cannot be prejudicial
to the wrongdoer.
Id. at 458 (emphasis added). See also Hurwitz v. Kohm, 594 S.W.2d 643, 645 (Mo. Ct. App.
1980) (anticipatory breach an optional remedy); R. SCHOSHINSKI, supra note 4, § 10:15.
38. Hawkinson, 122 F.2d at 730. See also South Main Akron Inc. v. Lynn Realty Inc.,
106 N.E. 325, 329-30 (Ohio Ct. App. 1951) (court adopted reasoning of Hawkinson regarding
executory nature of a lease).
39. Hawkinson, 122 F.2d at 730.
40. See, eg., Leo v. Pearce Stores Co., 54 F.2d 92, 93 (E.D. Mich. 1931) (receiver ap-
pointed for lessee's assets repudiated and abandoned lease); Look v. Werlin, 590 S.W.2d 526,
527 (Tex. Civ. App. 1979) (lessee abandoned premises and failed to make further rental pay-
ments); Rauch v. Circle Theatre, 176 Ind. App. 130, 132, 374 N.E.2d 546, 552 (1978) (lessee
assigned its lease and subsequently entered into voluntary dissolution proceedings); Szabo
Assoc., Inc. v. Peachtree-Piedmont Assoc., 141 Ga. App. 654, 655, 234 S.E.2d 119, 120
(1977) (lessee notified lessor of inability to rent pursuant to executed lease prior to com-
mencement of term); South Main Akron Inc. v. Lynn Realty Inc., 106 N.E.2d 325, 330 (Ohio
1951) (lessee entered into voluntary dissolution proceedings). In addition, some jurisdictions
statutorily authorize anticipatory breach as a remedy for lessors. See, e.g., CAL. CIV. CODE
§ 1951.2 (West Supp. 1984); DEL. CODE ANN. tit. 25, § 5508(d) (1974); HAw. REV. STAT.
§ 521-70(d) (1976).
Sometimes the circumstances surrounding the lessee's default determine whether a court
will apply the doctrine of anticipatory breach to facilitate a lessor's recovery of future losses.
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which have applied the doctrine to enable lessors to recover imme-
diately present and future damages from their defaulting lessees,
lessors typically still face major difficulties in proving their future
damages. The measure of damages for anticipatory breach of a
lease is the difference between the rent reserved in the lease and the
fair rental value of the premises for the remainder of the term, re-
duced to present value.41 Lessors frequently are denied recovery
because of their inability to prove, to a court's satisfaction, the fair
rental value of the leased premises for the balance of the term. 2
A lessor who sues the defaulting lessee for anticipatory breach is
entitled to possession of the abandoned premises, although he is
under no obligation to relet the property.43 Thus, the course of ac-
tion the lessor takes with respect to the abandoned property does
not affect the recoverable damage award." Given the applicable
damage formula, however, the lessor who refuses to relet the prem-
ises will be able to recover only the difference between the rent re-
served in the original lease and the amount he could have received
from a replacement tenant. The best means of determining the fair
rental value of the abandoned property is to place it back on the
For example, some jurisdictions draw a distinction between cases in which the lessee actually
takes possession of the premises but subsequently abandons them, and those in which the
lessee signs a lease whose term begins in the future and breaches prior to entry. Typically,
even those courts which would deny recovery to a landlord in the former situation will sanc-
tion an immediate contracts cause of action for future damages in the latter situation on the
theory that when a prospective tenant breaches a contract to lease, the landlord-tenant rela-
tionship never has been created, and contract law therefore governs. See, eg., tenBraak v.
Waffle Shops, Inc., 542 F.2d 919, 923 n.3 (4th Cir. 1876); Hicks, supra note I, at 523-24.
Another default scenario which has received some attention is that presented when a
lessee becomes bankrupt and the trustee in bankruptcy refuses to adopt the lease. See Hicks,
supra note 1, at 524-27; Bennett, The Modern Lease-An Estate in Land or a Contract (Dam-
ages for Anticipatory Breach and Interdependency of Convenants), 16 TEX. L. REv. 47, 55-63
(1937). The current Bankruptcy Act provides that the lessor facing this situation can prove
his future damages in an amount not exceeding the greater of one year's rent, or 15% of the
remaining lease term, not to exceed three years. 11 U.S.C. § 502(b)(7) (1982). This limita-
tion was "designed to compensate the landlord for his loss while not permitting a claim so
large (based on a long-term lease) as to prevent other general unsecured creditors from recov-
ering a dividend from the estate." 11 U.S.C. § 502 Historical and Revision Notes.
41. See, e.g., Leo v. Pearce Stores Co., 57 F.2d 340, 341 (E.D. Mich. 1932); Crimminger
v. Habif, 174 Ga. App. 440, 442, 330 S.E.2d 164, 164 (1985); Harden v. Drost, 156 Ga. App.
363, 364, 274 S.E.2d 748, 751 (1980); Szabo Assoc., Inc. v. Peachtree-Piedmont Assoc., 141
Ga. App. 654, 655, 234 S.E.2d 119, 120 (1977); Fountas v. Ziegler, 305 So. 2d 864, 865-66
(Fla. Dist. Ct. App. 1974); Look v. Werlin, 590 S.W.2d 526, 527 (Tex. Civ. App. 1979).
42. See infra notes 46-65 and accompanying text.
43. R. SCHOSHINSKI, supra note 4, § 10:15. Professor Schoshinski notes that the lease is
considered terminated when a lessor sues his lessee for anticipatory breach. Therefore, such a
lessor may either relet the premises for his own account or possess the premises himself.
44. Id.
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rental market, and lessors who fail to take such action risk a denial
of recovery on the ground that they have not presented sufficient
evidence of the fair rental value of the property." On the other
hand, where a lessor makes every reasonable effort to relet the
premises but is unsuccessful in this endeavor, a court may find that
the abandoned premises has no market value for purposes of deter-
mining the lessor's damages in the suit for anticipatory breach.46
Even if a lessor attempts to relet the abandoned premises, he
still faces a significant possibility that he will not be awarded all
future damages attributable to his lessee's default, particularly if the
original lease was for a lengthy period of time. In Hawkinson v.
Johnston,4 7 the lessees breached a ninety-nine year lease for a vacant
lot with a remaining term of sixty-seven years.4 8 The lessor sued for
damages in the amount of the difference between the rental share
under the lease, for a thirty-year period, and the reasonable rental
value of his interest in the property for that period.49 Thus, the
45. See, eg., Adkins v. Hobson & Son, Inc., 666 S.W.2d 951, 955 (Mo. App. 1984);
Harden v. Drost, 156 Ga. App. 363, 364-65, 274 S.E.2d 748, 751 (1980) (no efforts by lessor
to relet premises; future rents not recoverable due to lack of evidence regarding the property's
fair rental value). The party suing for damages always has "the burden of proof of showing
the amount of loss in a manner in which the jury can calculate the amount of the loss with a
reasonable degree of certainty." Harden at 364-65, 274 S.E.2d at 751.
46. See Look v. Werlin, 590 S.W.2d 526, 528 (Tex. Civ. App. 1979). In Werlin, the
leased premises had been specially prepared for use as a veterinary clinic by the lessee. Fol-
lowing the lessee's abandonment, the lessor was unable to relet the premises, despite all rea-
sonable efforts to do so. The trial court found that "the premises were vacant at the time of
trial, and that the property would likely remain unrented for the remainder of the lease term
due to the nature of its renovation as a veterinary clinic." Id. at 527. On appeal, the lessee
argued that the lessor had failed to prove the reasonable rental value of the property for the
period following the lessee's abandonment. The appellate court disagreed and held that the
evidence was sufficient to support the trial court's implied finding that the premises had no
market value. Id. at 527. The court thus determined that the lessor was entitled to recover
the full value of the future rental installments, discounted to present value as of the time of
the trial. Id. at 528.
47. 122 F.2d 724 (8th Cir.), cert denied, 314 U.S. 694 (1941).
48. The parties to the original lease were the plaintiff's devisor (the owner of the prop-
erty) and the defendant and his brother, the lessees. When the owner died, the lessees
purchased a one-third interest in the title from one of the devisees. The plaintiff in Hawkin-
son was the devisee of the other two-thirds interest. 122 F.2d at 726. According to the terms
of the lease, the annual rent was payable quarterly and the lessees were also responsible for
paying all taxes on the property for the duration of the lease. The plaintiff's two-thirds share
of the rent for the unexpired term was $1,600 per year. Id.
49. The plaintiff alleged that
it was certain and determinable that "performance of the terms of said lease could
and would have been possible for a period of not less than thirty years from and
after June 30, 1940" [the date of the lessees' abandonment], and that during that
period, except for the repudiation, plaintiff would have received his $1,600 share of
the annual lease rental and the benefit of the payment of the taxes upon the
property.
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lessor elected to limit his future damages to a thirty-year period
following the lessees' default, despite the fact that sixty-seven years
actually remained on the lease at the time of the breach. The trial
court, however, fixed the lessor's future damages for a period of
only ten years and was affirmed by the Eighth Circuit. 50
The Eighth Circuit observed that there can never be "a fixed,
uniform period for which damages should be allowed in every case
of total breach of a long term lease . . . [instead,] the period for
which damages can be reasonably forecast or soundly predicted in
such a situation must depend upon the circumstances and evidence
of the particular case." 51 In Hawkinson, the Eighth Circuit deter-
mined that the amount of damages fixed by the trial court was sup-
ported by competent evidence suggesting with "reasonable certainty
or probability that the rental value of the property ... [ten years
following the breach] could be expected to remain fairly stable."52
The approach taken by the Hawkinson court in determining the
lessor's damages can be criticized for its arbitrariness. 53 Neverthe-
less, the case illustrates the traditional method of calculating a les-
sor's future damages upon a lessee's default. In an earlier decision,
Leo v. Pearce Stores Co. , a federal district court in Michigan was
faced with determining, in an equity receivership suit, a lessor's
damages resulting from the lessee's breach of a twenty-year lease
which occurred about two years after the commencement of the
term.55 The lessor claimed he was entitled to recover from the re-
ceivership estate the present value of the difference between the stip-
Id. at 727.
50. Id. at 730-3 1. The plaintiff contended in his cross-appeal before the Eighth Circuit
that the trial court "should have fixed the predictable damage period at not less than fifteen
years" in light of the testimony of his expert witnesses. The Eighth Circuit rejected this
argument, observing that "the trial court was not required to accept at face value the opinion
of the expert witnesses as to future rental returns and tax valuations." Id. at 731 ("It will...
be argued ... that any period of definite forecast or certain predictability attempted to be
fixed ... is arbirary and excessive.").
51. Id. at 731.
52. Id. at 730.
53. Id. at 731.
54. 57 F.2d 340 (E.D. Mich. 1932).
55. In a prior decision, the court had determined that the repudiation and abandonment
of the lease by the lessee's receiver constituted an anticipatory breach of the lease. Leo v.
Pearce Stores Co., 54 F.2d 92, 93 (E.D. Mich. 1931).
The twenty-year lease was entered into on May 21, 1929. In January, 1931, a receiver
was appointed who continued the rental payments until April 1, 1931, at which time both the
receiver and the lessee abandoned the leased premises. Thereafter, the rent was paid through
April 1, 1932 by certain individuals who had previously guaranteed payment for a period of
one year after default. Pearce Stores Co., 57 F.2d at 340.
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ulated rent for the entire unexpired term and the fair rental value of
the leased premises at the time of the breach.5 6 The only evidence
in the record relating to the fair rental value of the property at the
time of the breach was the estimate of a real estate dealer. The
dealer claimed that, in his opinion, a twenty-five to thirty percent
reduction in rental value from the rent stipulated in the original
lease could be expected if a new lease for the remainder of the origi-
nal term were to be negotiated at the time of the breach. 7 The
court, viewing this evidence as falling short of establishing the les-
sor's future damages "with the certainty required by law,"
observed:
Evidence of the fair rental value of a lease on premises for a pe-
riod extending eighteen years into the future does not... indi-
cate the fair rental value of such premises during such future
period of eighteen years, if leased for periods of less than that
duration, as it would manifestly be the duty of the lessor to do if
reasonably possible, and as this record wholly fails to show is
impossible or improbable. 58
Although the court ultimately concluded that, based on the equities
of the parties, the lessor should be allowed $7500 "as representing
an amount which will fairly compensate him for all of his damages
reasonably to be anticipated as a result" of the lessee's breach,59 it
apparently never considered the option of retaining jurisdiction over
the matter so that it could compute the lessor's damages with
greater precision at some point in the future.
A state court in Indiana relied upon the rationale used in Haw-
kinson and Pearce Stores to deny the lessor of an eighty-nine year
lease for a theatre building any recovery for future damages in
56. Id. at 340-41. Given the performance of the guaranty, the lessor conceded that it
incurred no damages from the lessee's default prior to April 1, 1932. Id. at 340. Therefore,
the future damages requested by the lessor were for the period from April 1, 1932 through
August 31, 1949. Id.
57. Id. at 341. According to the court, the dealer's testimony, "considered in the light
most favorable to the lessor," showed that:
[In] the year 1931 rental values of property in the business district of Saginaw de-
clined about 25 or 30 per cent as compared with such 'rental values' in 1929...,
that the witness would not say that during the first half of the year 1931 the prem-
ises here involved could be rented for the amount of the said agreed rental, and that
in May, 1931 such witness 'estimated,' as his opinion, that 'the reduction in the
rental value for a lease to be negotiated for the remainder of this term, which would
be a lease for eighteen years, would be 'from about 25 to 30 per cent less,' presuma-
bly than such agreed rental.
Id.
58. Id. The court evaluated the proffered evidence in light of the then current abnor-
mally low property values, of which it took judicial notice. Id.
59. Id. at 342.
1986)
CASE WESTERN RESERVE LAW REVIEW
Rauch v. Circle Theatre.6° In that case, the lessee assigned its inter-
est in the lease, entered into voluntary dissolution proceedings, and
liquidated its assets a little over forty years after the commencement
of the lease term. Alleging that the lease had been breached, the
lessors filed a complaint seeking damages for the breach, the ap-
pointment of a receiver to collect the lessee's assets to the extent of
the present value of all monies due under the lease, and an order
that the receiver hold that sum in escrow for the entire term of the
lease.6" Although the court held that the lessee had repudiated the
lease by liquidating its corporate assets and distributing them to the
shareholders,62 it refused to sanction the appointment of a receiver
on the ground that "as a practical matter such a remedy would be
grossly inequitable for all parties concerned, particularly when con-
sidering the extended period of time for which the lease is to con-
tinue."6 3 In so holding, the court emphasized that the lessors had
not yet suffered any damages attributable to the lessee's breach be-
cause the assignee currently was performing all of the lease cove-
nants, including the payment of rent."4 Therefore, having failed to
prove any injury resulting from the breach, the lessors were denied
recovery for any damages.65
The Rauch decision is unsound in failing to afford the lessors
any means of protection in the event the lessee's assignee becomes
bankrupt or otherwise unable to make the rental payments. At the
time of the decision, the original lease was not due to expire for
another thirty-seven years,66 during which time the assignee's finan-
cial circumstances easily could change. Similarly, if the value of the
60. 176 Ind. App. 130, 374 N.E.2d 546 (1978).
61. Id. at 133, 138, 374 N.E.2d at 549, 552. The lessor also demanded attorney's fees
and an injunction restraining the Secretary of State from issuing a Certificate of Dissolution
for the lessee.
62. Id. at 137, 374 N.E.2d at 552.
63. Id. at 138, 374 N.E.2d at 552.
64. In this regard, the court observed:
There seems to be no evidence of a bad faith assignment in this case. The trial court
found Assignee to be a solvent corporation with assets of equal or greater value than
that of Lessee and with a superior ability to manage and operate the leased prem-
ises. Further, we have found no evidence to show that the assignment and dissolu-
tion were merely an attempt to hide or shield Lessee's assets from an anticipated
default in the covenants of the lease.
Id. at 139. 374 N.E.2d at 553.
65. Id. at 140, 374 N.E.2d at 553. See also Henson v. B & W Fin. Co., 401 S.W.2d 261,
264-65 (Tex. 1966) (damages too speculative to allow a present determination of liability).
66. The lease was executed in 1926 and was to be in effect until the year 2015. Rauch,
176 Ind. App. at 132, 374 N.E.2d at 549. It should be noted that the lessor of a bankrupt
lessee can recover some of his future damages under the current Bankruptcy Act. See supra
note 39.
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abandoned premises at issue in Hawkinson67 and Pearce Stores68
fell subsequent to the time when those decisions were rendered, the
respective lessors certainly would have incurred future damages.
Although courts grappling with determining damages in cases in-
volving leases scheduled to run for many years cannot necessarily
calculate future damages in accordance with the entire lease term
due to the inherent speculation involved, 69 some means of preserv-
ing the lessor's rights against the defaulting lessee is desirable and
ought to be available.
A more equitable solution to determining a lessor's future dam-
ages upon his lessee's default was suggested by the Supreme Court
of South Carolina in United States Rubber Co. v. White Tire Co.7°
In that case, a lessor and lessee entered into a ten-year lease for a
lot, with buildings to be constructed thereon by the lessor, at a
rental of $7000 a year. The lease provided that upon execution, the
lessee was to deposit $7000 "to be held by the Lessor as security for
the faithful performance" of all the terms and conditions of the
lease.71 In the event the lessee fully complied with the terms of the
lease, the money was to be applied by the lessor as the rent for the
tenth year. The lessee was placed in receivership about two years
after it had entered into possession of the premises, and its sub-
lessee thereupon occupied the premises for the remainder of the
original lease term in accordance with a written agreement executed
by the sub-lessee and the lessor.72 Under the terms of that agree-
ment, the sub-lessee was not required to make an additional $7000
deposit but was entitled to have the $7000 deposited by the original
lessee applied toward the rent for the tenth year if the sub-lessee
performed according to the lease and if neither the lessee nor its
receiver claimed any interest in the money.73
In response to the receiver's petition for instructions as to his
rights with respect to the $7000, the lower court held that since the
lessor's damages resulting from the lessee's breach could not be de-
termined currently, the receiver was not entitled to a return of the
67. See supra notes 47-52 and accompanying text.
68. See supra notes 54-59 and accompanying text.
69. See Rauch, 176 Ind. App. at 139, 374 N.E.2d at 552 (1978).
70. 231 S.C. 84, 97 S.E.2d 403 (1956).
71. Id. at 87, 97 S.E.2d at 405.
72. Id. at 89, 97 S.E.2d at 405.
73. Id. at 91, 97 S.E.2d at 407. The agreement between the lessor and sub-lessee pro-
vided that the arrangement regarding the $7000 was for the purpose of protecting "the Lessor
against any loss of rental during the term of this lease," and that if the lessor did not sustain
any loss the sub-lessee "may be benefited by the said $7000 .. " Id. at 92, 97 S.E.2d at 407.
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deposit at the present time. If, however, the lessor did not sustain
any losses prior to the expiration date of the original lease, the re-
ceiver would have a valid claim for the money against the lessor and
her property.74 Moreover, the court ordered that the cause remain
open so that the parties could clarify any additional issues that
might arise with regard to the money.7 5 In affirming this decision,
the state supreme court supported the lower court's order that the
cause remain open since the lessor's future damages which would be
chargeable against the deposit could not be determined until the
expiration date of the original lease term.76
At the time the South Carolina Supreme Court rendered the
White Tire decision, the original lease still had about six more years
to run.77 Although the lessor could not prove any future damages
at the time of the trial,78 the court considered the possibility that
she might, in fact, ultimately sustain a loss resulting from the
lessee's breach. Rather than deny her any recovery or allow the
receiver to set aside an "equitable" but possibly insufficient amount,
the court authorized a mechanism by which the lessor would be
protected as fully as possible in the event she suffered a loss attribu-
table to her lessee's default.
Allowing the cause to remain open until the expiration date of
the original lease is the most equitable solution from the standpoint
of the lessor. This approach should be followed by other courts
confronted with the problem of calculating a lessor's future dam-
ages upon a lessee's default in the context of a long-term lease.79
Unfortunately, the White Tire solution does not appear to have been
adopted by any other courts dealing with this situation.'0 It is
somewhat surprising that the concept of retained jurisdiction has
not found a larger following among courts adjudicating claims by
74. Id. at 94-95, 97 S.E.2d at 409. The lower court also found that the lessor's payment
of $500 to her attorney was chargeable against the $7000 deposit, but this finding was re-
versed by the state supreme court. Id. at 94-96, 97 S.E.2d at 408-09.
75. Id. at 96, 97 S.E.2d at 409.
76. Id.
77. The lease was due to expire on April 6, 1962, and the court's opinion was dated
December 31, 1956. Id. at 90, 97 S.E.2d at 405-06.
78. Id. at 95, 97 S.E.2d at 409.
79. Another alternative would be to award the lessor damages for the entire period
based on the rental value of the property at the time of the trial. Of course, a present value
discount should be employed to avoid a windfall for the landlord. Although this approach is
advantageous in that it expeditiously resolves the damage issue, it does not afford as accurate
a measure of damages as would be obtained if the court were to retain jurisdiction and reas-
sess the remaining damages when circumstances permit more certainty in calculation.
80. No other reported decisions have been located which utilize the retained jurisdiction
approach authorized by the court in White Tire.
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lessors for future damages, as many other areas of the law employ
this mechanism to settle disputes in an equitable manner. The fol-
lowing section examines four areas in which retained jurisdiction
plays a critical role.
II. THE RETAINED JURISDICTION CONCEPT IN OPERATION
A. Divorce Settlements
Divorce settlements frequently require modification due to the
changing economic circumstances of individual family members.
Courts faced with the responsibility of implementing viable divorce
settlements are especially interested in the continuing efficacy of
child support provisions. The adequacy of spousal maintenance
typically is a strong secondary concern. Therefore, courts issuing
divorce decrees which incorporate awards for child support or
spousal maintenance frequently retain jurisdiction over either a por-
tion of the decree or the entire cause of action."1 Although courts
adjudicating divorce cases generally rely on state statutes as their
source of authority for retaining jurisdiction,82 some courts invoke
judicial precedent to achieve the same result. 3 Retained jurisdic-
tion is an important concept in divorce proceedings because it is the
81. See infra notes 85-123 and accompanying text. See generally Hunter v. Hunter, 221
So. 2d 189 (Fla. Dist. Ct. App. 1969) (reserved jurisdiction with respect to alimony, child
support, and other matters). See also Mason v. Mason, 248 Ark. 1177, 455 S.W.2d 851
(1970) (retained jurisdiction over cause where there was insufficient corroboration of wife's
grounds for absolute divorce); LeFevers v. LeFevers, 240 Ark. 992, 403 S.W.2d 65 (1966)
(retained jurisdiction for additional orders regarding property rights).
82. See infra notes 87, 99 and accompanying text.
83. See, eg., In re Marriage of Wilder, 122 Ill. App. 3d 338, 349, 461 N.E.2d 447, 457
(1984) (appellate court authorized retained jurisdiction in the context of rehabilitative main-
tenance); Roberson v. Roberson, 370 So. 2d 1008, 1010 (Ala. Civ. App. 1979) (courts can
always modify custody decrees where "conditions are shown which affect the welfare of chil-
dren"); Hager v. Hager, 293 Ala. 47, 299 So. 2d 743 (1974) (discussing case law involving
retained jurisdiction over periodic alimony awards). See infra notes 100-01, 118-23, and ac-
companying text. See also In re Marriage of Hunt, 78 Ill. App. 3d 653, 663, 397 N.E.2d 511,
519 (1979) (court declared that it would retain jurisdiction in cases involving pension or profit
sharing interests incapable of present valuation); infra notes 132-37 and accompanying text.
In McGhee v. McGhee, 82 Idaho 367, 353 P.2d 760 (1960), the state supreme court
affirmed the lower court's decree annulling the parties' marriage and awarding the wife dam-
ages payable on a monthly basis. In rejecting the husband's contention that the periodic
payment schedule rendered the judgment for damages a nullity, the court observed:
Equity jurisdiction of the district court is not confined to statutory provision for its
delineation, and is not subject to diminution by legislative cuts.... Where a court
of equity has obtained jurisdiction of subject matter of dispute it will retain jurisdic-
tion for settlement of the entire controversy between the parties with respect thereto
and will grant all proper relief consistent with the case and embraced within the
issues.
Id. at 374, 353 P.2d at 764. See also Zechiel v. Zechiel, 198 Cal. App. 2d 621, 626, 18 Cal.
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mechanism by which courts can correct any problems resulting
from a poor property settlement, custody determination, or spousal
maintanance payment schedule. In addition, by reserving jurisdic-
tion courts can prevent future inequities in economic distributions
due to unanticipated social situations such as death, illness, or re-
marriage. The following discussion provides a closer look at the
function and implementation of retained jurisdiction in the context
of the three areas in which the concept is utilized most frequently in
divorce proceedings--child custody and support, spousal mainte-
nance, and property settlements.
8 4
1. Child Custody and Support Provisions
The welfare of minor children involved in a divorce proceeding
is the judiciary's most important concern regarding divorce settle-
ments." The duty of parents to support their children is not termi-
nated by a divorce decree, and courts generally make every effort to
ensure that the rights of children of divorced parents are protected
from possible abuse.8 6 Retained jurisdiction is the vehicle through
which courts effectuate this goal. Courts typically derive their au-
thority for retaining jurisdiction over child custody and support
matters from state statutes.8 7 In addition, however, the parties to a
Rptr. 111, 115 (1961) ("[S]ince divorce proceedings are equitable, equity retains jurisdiction
to secure full compliance with its decrees.").
84. Courts issuing divorce decrees can also retain jurisdiction with respect to other mat-
ters pertinent to the litigation. See, e.g., Hubbard v. Hubbard, 233 So. 2d 150 (Fla. Dist. Ct.
App. 1970) (retained jurisdiction to award attorney's fees; award reversed on appeal); Hunter
v. Hunter, 221 So. 2d 189 (Fla. Dist. Ct. App. 1969) (retained jurisdiction with respect to
attorney's fees, costs, and a property settlement in addition to alimony and child support).
85. See, e.g., Anderson v. Anderson, 124 Colo. 74, 77, 234 P.2d 903, 905 (1951) ("[I]n
cases of this nature the principal issue before the court is the welfare of the child, and to that
welfare the rights and personal desires of the parents are subservient.").
86. See, e.g., Hutschenreuter v. Hutschenreuter, 23 Wis. 2d 318, 322, 127 N.W.2d 47, 49
(1964) ("It is fundamental that a divorce terminates only the relationship of husband and
wife, and does not affect in any manner the parental relations or duties of the parties."). The
obligation of parents to support their children typically is mandated by statute. H. CLARK,
THE LAW OF DOMESTIC RELATIONS IN THE UNITED STATES § 6.2 (1968). See, e.g., MD.
FAM. LAW CODE ANN. § 5-203 (b) (1984) ("The parents of a minor child ... are jointly and
severally responsible for the child's support, care, nurture, welfare, and education."): ILL.
ANN. STAT. ch. 68, para. 24 (Smith-Hurd 1959) (parent who fails, without lawful excuse, to
support child in need of support is guilty of a misdemeanor; punishable by fine, imprison-
ment, or both).
87. See, e.g., CAL CIv. CODE § 481 l(a) (West 1983) (grants court discretion to modify
provisions of order regarding child support); CAL. CIV. CODE § 5152 (West 1983) (allowing
modification of custody decree in the child's interest); Ft.A. STAT. ANN. § 61.14 (West 1985)
(jurisdiction to modify a support order); ILL. ANN. STAT. ch. 40, para. 510 (Smith-Hurd
1980) (child support may be modified "upon a showing of a substantial change in circum-
stances"); ILl.. ANN. STAT. ch. 40, para. 610 (Smith-Hurd 1980) (allowing modification of
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divorce may provide expressly for the court's continuing jurisdic-
tion in the divorce decree.88 In light of the premium courts place
upon safeguarding the best interests of children involved in divorce
proceedings, the power of courts to retain jurisdiction over child
custody and support matters appears unequivocal. As one court
has observed, "[a] divorce decree dealing with the custody and sup-
port of minor children never forecloses the right of the court to
inquire into changed circumstances that would warrant a revision
of such decree or the jurisdiction and power of a chancery court to
enforce the provisions of its decree."8 9 This approach is in contrast
to the more restrictive attitude regarding retained jurisdiction taken
by some courts confronted with other types of modifications of a
divorce decree such as those involving spousal maintenance or
property settlements. 90
2. Spousal Maintenance Provisions
Courts and legislatures manifest differing attitudes with respect
to the concept of spousal maintenance. Although spousal mainte-
nance, or alimony, traditionally was regarded as a fixed obligation
of the financially independent ex-spouse,91 a more recent trend
seeks to foster financial independence for both spouses by utilizing
child custody orders in the child's best interests); Wis. STAT. ANN. § 767.32 (West 1981)
(court may revise judgment concerning care, custody, and maintenance of children); cf
COLO. REV. STAT. § 14-10-122 (1974) (allowing modification of support provisions of a de-
cree "only upon a showing of changed circumstances so substantial and continuing as to
make the terms unconscionable").
88. See, eg., Brown v. Brown, 31 Colo. App. 557, 560, 506 P.2d 386, 387 (1973);
Noonen v. Noonen, 166 Colo. 331, 333, 443 P.2d 723, 724-25 (1968).
89. Kosch v. Kosch, 106 So. 2d 600, 603 (Fla. Dist. Ct. App. 1958), rev'd on other
grounds, 113 So. 2d 547 (Fla. 1959). See also Roberson v. Roberson, 370 So. 2d 1008, 1010
(Ala. Civ. App. 1979) ("The question of custody is never resjudicata... because the prevail-
ing consideration in child custody matters is the best interest of the child.") (citiation omit-
ted). The judiciary's power to retain jurisdiction over child custody and support matters has
been invoked by some courts pursuant to statutory authority allowing amendment of custody
provisions even where the original divorce decree did not contain a custody order. See, e.g.,
Cox v. Cox, 457 F.2d 1190, 1195-96 (3d Cir. 1972) (allowing retained jurisdiction; noting
split of authority). In addition, courts have modified divorce decrees so as to provide for
support of children of the divorcing parties born after the entry of the decree. See, e.g., Perez
v. Perez, 75 N.M. 656, 659, 409 P.2d 804, 807 (1966); Hutschenreuter v. Hutschenreuter, 23
Wis. 2d 318, 322, 127 N.W.2d 47, 49 (1964); Thompson v. Thompson, 347 P.2d 799 (Okla.
1959).
90. See infra notes 98-115, 123-26 and accompanying text. See also H. CLARK, supra
note 86, § 15.3 (noting that where wife agrees to release husband from further child support,
husband would nevertheless have to provide it if child should later need it).
91. See H. CLARK, supra note 86, § 14.1 (noting that traditionally, the support obliga-
tion was imposed only upon the husband). In 1979, the Supreme Court ruled that state
statutes permitting only wives to receive alimony were constitutionally invalid. Orr v. Orr,
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rehabilitative maintenance.9 2  A frequently articulated argument
justifying the award of permanent spousal maintenance is that the
financially independent ex-spouse has both a moral and a social ob-
ligation to support his former partner so that the state will not have
to assume this responsibility through welfare.93 This rationale for
spousal maintenance tends to equate financially dependent ex-
spouses with minor children in that both groups require outside in-
tervention to safeguard their well-being.94 On the other hand, it can
be argued that even a financially dependent ex-spouse does not re-
quire as much protection from the courts and legislatures as a mi-
nor child and that an equal degree of protection for both children
and adults is, in fact, inappropriate. Competent adults, regardless
of their background or prior training, are generally capable of look-
ing after their best interests and should be encouraged to become
financially self-sufficient. Moreover, although parents have an in-
disputable legal duty to support their children,95 no such duty ar-
guably should exist toward ex-spouses.9 6 The approach which a
court or legislature takes with respect to reserving jurisdiction
where awards of spousal maintenance are involved may very well be
influenced by its view of the degree of protection appropriate for
financially dependent ex-spouses. 97
440 U.S. 268 (1979). It should be noted, however, that only a minority of divorce cases
involve alimony awards. See L. WEITZMAN, THE MARRIAGE CONTRACT 44-45 (1981).
92. See infra notes 116-23 and accompanying text.
93. See Killian v. Lawson, 387 So. 2d 960, 962 (Fla. 1980) ("[T]he purpose of alimony is
to prevent a dependent party from becoming a public charge or an object of charity."); Note,
Specific Performance of Separation Agreements: Is the Remedy Enforceable?, 58 N.C.L. REV.
867, 874-75 (1980) (In discussing the exclusion of alimony payments from the Constitutional
provision prohibiting imprisonment for nonpayment of debts, author notes that alimony is a
duty owed to the public as well as to the wife and that courts "are well aware that effectively
enforcing this duty of husbands lessens the support burden on society.").
94. See H. CLARK, supra note 86, § 15.1 (noting that the child support obligation is of
greater social importance than alimony; "[t]he duty to support the children of the marriage is
not subject to the limitations (such as the wife's fault) which apply to alimony.").
95. See supra note 86 and accompanying text.
96. Traditionally, the English ecclesiastical courts granted only divorces a mensa et
thoro (from bed and board), which authorized the husband and wife to live separately but
prohibited the parties from remarrying. L. WEITZMAN, supra note 91, at 43-44. The notion
of alimony was born in this context to insure the husband's support obligations toward his
wife, but subsequently was utilized as a means of support when full divorce with the right to
remarry became available. See H. CLARK, supra note 86, § 14.1. The logic of this extended
application of the alimony concept has been questioned. See id.
97. The extent to which courts and legislatures deem financially dependent ex-spouses to
be in need of protection impacts on areas other than retained jurisdiction where spousal
maintenance awards are at issue. For example, the Supreme Court of Florida has held that a
divorced man who pays alimony is entitled to a statutory exemption from garnishment of his
wages because he should be considered "the head of a household." Killian v. Lawson, 387
[Vol. 37:273
RETAINED JURISDICTION
In general, if a divorce decree incorporates an award for spousal
maintenance, the court retains jurisdiction to modify the award at
any time upon a finding of changed circumstances. 98 In most juris-
dictions, statutes provide courts with this authority. 99 Some courts
in jurisdictions lacking such express statutory authorization also
So. 2d 960, 962 (Fla. 1980). The court based its decision on the ground that the exemption
statute serves the same purpose as alimony and "should be liberally construed in favor of a
debtor so that he and his family will not become public charges." Id.
In addition, conflicting authority exists as to whether spendthrift and support trusts
should be subject to the claims of an ex-spouse for alimony. Compare Pemberton v.
Pemberton, 9 Mass. App. Ct. 9, 411 N.E.2d 1305, 1311-13 (1980) (discussing Massachusetts
case law which rejects ex-wife's claim to invade spendthrift trust for support) and Erickson v.
Erickson, 197 Minn. 71, 266 N.W. 161 (1936) (spendthrift trust not subject to alimony and
child support claims of beneficiary's ex-wife); with Bacardi v. White, 463 So. 2d 218 (Fla.
1985) (disbursements from spendthrift trusts subject to alimony claims where no other reme-
dies to enforce alimony exist) and Swink v. Swink, 6 N.C. App. 161, 169 S.E.2d 539 (1969)
(income from spendthrift trust subject to execution for alimony and child support claims) and
England v. England, 223 Ill. App. 549, 555 (1922) (alimony is social obligation; ex-wife of
beneficiary of spendthrift trust could reach trust income to satisfy alimony claim). To a lesser
extent, case law is split as to whether such trusts should be subject to child support claims.
Compare Erickson, 197 Minn. 71, 266 N.W. 161 with Keller v. Keller, 284 Ill. App. 198, 1
N.E.2d 773 (1936) (income from spendthrift trust subject to support claims of beneficiary's
minor children). See generally G. BOGERT, LAW OF TRUSTS § 40 (5th ed. 1973) (noting that
the argument for subjecting spendthrift and support trusts to alimony claims is weaker than
the case for subjecting them to child support claims). The legislatures of some states have
resolved this matter. See, eg., Mo. ANN. STAT. § 456.080(1) (Vernon 1956 & Supp. 1986)
(income of spendthrift trusts subject to claims of wife and children); PA. STAT. ANN. tit. 20
§ 6112 (Purdon 1975) (income of spendthrift trusts "liable for the support of anyone whom
the income beneficiary shall be under a legal duty to support"); WIS. STAT. ANN. § 701.06(4)
(West 1981) (spendthrift trusts subject to claims of child support). In addition, the Restate-
ment of Trusts has taken the position that spendthrift and support trusts may be reached "by
the wife or child of the beneficiary for support, or by the wife for alimony." RESTATEMENT
(SECOND) OF TRUSTS § 157(a) (1959).
98. See Audubon v. Shufeldt, 181 U.S. 575, 577 (1901) (reversal of order granting a
discharge covering arrears of alimony to bankrupt former husband).
99. See, eg., ALASKA STAT. § 25.24.160 (1983) (detailing powers of courts to rule "in
an action for divorce or action declaring a marriage void or at any time after judgment"
regarding property divisions and support orders); CAL. CIV. CODE § 481 l(b) ("[P]rovisions
of any agreement or order for the support of either party shall be subject to subsequent modi-
fication or revocation by court order.., except to the extent that any written agreement, or
... any oral agreement entered into in open court between the parties, specifically provides to
the contrary."); DEL. CODE ANN. tit. 13, § 1519(a)(4) (1981) (modification of alimony award
permissible "only upon a showing of real and substantial change of circumstances"); FLA.
STAT. ANN. § 61.14 (West 1985) (allows modification of maintenance or alimony "with due
regard to the changed circumstances or the financial ability of the parties"); ILL. ANN. STAT.
ch. 40, para. 510 (Smith-Hurd 1980 & Supp. 1986) (provisions of any judgment respecting
maintenance may be modified "upon a showing of a substantial change in circumstances.").
Where such a statute authorizing modification of alimony exists, it is unnecessary for the
court to expressly reserve jurisdiction in its decree. Wolfe v. Wolfe, 46 Ohio St. 2d 399, 350
N.E.2d 413, 426 (1976) (reserved jurisdiction to modify sustenance award implied in the
decree); Kosch v. Kosch, 113 So. 2d 547, 550 (Fla. 1959) (reservation on the part of the court
"is not essential to the exercise of subsequent jurisdiction to modify.").
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have concluded that they have the authority to modify maintenance
awards. In Hager v. Hager,"° for example, the court discussed at
length the case law establishing the proposition that "an award of
periodic alimony based on the husband's future earning capacity is
modifiable whether or not the court reserves control in its de-
cree."1 °1 Other courts take a more restrictive position regarding
modification by holding that no judicial authority exists to modify
the alimony provisions of a divorce decree in the absence of a gov-
erning statute or an express reservation of such power."0 2 Where
100. 293 Ala. 47, 299 So. 2d 743 (1974).
101. Id. at 54, 299 So. 2d at 749. The judiciary's authority to modify periodic alimony
awards in Alabama, though no power of modification was reserved in the original decree, was
established by the supreme court of that state in Epps v. Epps, 218 Ala. 667, 120 So. 150
(1929). Seq aso Rayfield v. Rayfield, 242 N.C. 691, 694, 89 S.E.2d 399, 401 (1955) ("alimony
provisions are subject to such modification by the court from time to time as changed circum-
stances of the parties may reasonably require"); Winkel v. Winkel, 178 Md. 489, 500-01, 15
A.2d 914, 919 (1940) (jurisdiction is continuing whether or not reserved).
The Hager court also emphasized the distinction between periodic alimony and alimony
in gross, the latter being "based on the value of the wife's inchoate rights in her husband's
estate" at the time of the divorce. Hager, 293 Ala. at 54, 299 So. 2d at 749. An award of
alimony in gross is intended to be a final judgment for the payment of money, and therefore,
is not modifiable if the court fails to reserve control in its decree. See also McEntire v. McEn-
tire, 345 So. 2d 316, 319-20 (Ala. Civ. App. 1977) (alimony in gross or property settlement
not modifiable given either characterization).
102. See, e.g., Northrup v. Northrup, 43 N.Y.2d 566, 570, 373 N.E.2d 1221, 1223, 402
N.Y.S.2d 997, 999 (1978) ("The power to modify a provision for alimony is only such as is
conferred by statute."); Ethridge v. Echols, 212 Ga. 597, 94 S.E.2d 377 (1956) (prior to enact-
ment of statute authorizing modification of alimony judgments, lower court lacked jurisdic-
tion to modify alimony award in original decree not reserving such jurisdiction); Eaton v.
Davis, 176 Va. 330, 335, 10 S.E.2d 893, 896 (1940) (prior to enactment of statute permitting
modification, final decree for alimony could not be reopened unless decree expressly reserved
jurisdiction); Mayer v. Mayer, 154 Mich. 386, 390, 117 N.W. 890, 892 (1908) ("In most of
the states the power to amend the decree as to alimony is reserved to the court by statute, but
in the absence of such reservation or authority, or of a reservation in the decree itself, we
think the determination should be treated as final."). The general basis of decisions denying
courts the power to modify is the concept that an absolute divorce decree is in legal contem-
plation a final adjudication, not only as to the dissolution of the marriage, but also as to the
extent of the right to alimony. Livingston v. Livingston, 173 N.Y. 377, 66 N.E. 123 (1903)
(divorce decree is final judgment that creates and vests substantial property rights).
Another issue regarding modification of alimony which sometimes arises is whether a
court can modify an alimony award which stems from an agreement between the divorcing
parties rather than the court's own determination. In Popovic v. Popovic, 45 Ohio App. 2d
57, 341 N.E.2d 341 (1975), the court held that the lower court did not have the authority to
modify the alimony provisions of a divorce decree where the ex-spouses had entered into an
agreement providing for alimony for an indefinite period of time and such agreement was
incorporated by the trial court into the journal entry but the court did not retain jurisdiction
with respect to modification. The court observed that this prohibition of modification of
alimony was warranted by the "finality of judgments" principle, which exists to provide sta-
bility and encourage reliance on the judiciary's rulings. In the context of divorce judgments,
where the parties entered into an agreement which is "submitted to the court, approved, and
incorporated into a divorce decree, justice requires that the agreement be binding upon both
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the original divorce decree fails to provide for any maintenance, ju-
risdictions are divided as to whether they have authority to retain
jurisdiction for purposes of issuing a maintenance award subsequent
to the decree.' 0 3  In some states statutes exist which authorize
courts to award maintenance in these circumstances."4 The effect
of such statutes is to incorporate automatically into every final judg-
ment for divorce a provision for retained jurisdiction with respect to
maintenance.10 5  Moreover, courts in some states which have
adopted the Uniform Marriage and Divorce Act have held it proper
to reserve jurisdiction over future maintenance when a spouse may
not be able to support herself on a permanent basis due to an ex-
isting injury, even though no maintenance was needed at the, time of
the dissolution proceeding.'
0 6
In contrast, many courts hold that the right to future mainte-
nance is waived unless the divorce decree itself contains a mainte-
nance award or a provision reserving jurisdiction, or both. In
DuVernoy v. DuVernoy,'°7 for example, a Florida appellate court
affirmed the trial court's dismissal of the wife's petition to modify
the divorce decree so as to award her periodic alimony retroactive
to the date of the divorce decree. 108 The original divorce decree did
parties." Id. at 64, 341 N.E.2d at 346. See also Law v. Law, 248 Ark. 894, 455 S.W.2d 854
(1970) (Although Arkansas adheres to the rule that a court cannot modify a decree for ali-
mony based on an independent contract between the parties which is incorporated into the
decree and approved by the court, court allowed modification since the record did not sup-
port the existence of an independent contract.). Those courts which prohibit modification
when the decree incorporates an independent agreement are in the minority. See id. at 901,
455 S.W.2d at 858 (Fogleman, J., dissenting).
103. See generally H. CLARK, supra note 86, § 14.4.
104. See, eg., MAss. GEN. LAvs ANN. ch. 208, § 34 (West 1986) ("Upon divorce or
upon a complaint in an action brought at any time after a divorce .... [a court] may make a
judgment for either of the parties to pay alimony to the other."); N.Y. DoM. REL. Part A
§ 236 (McKinney 1977 & Supp. 1986) ("the court may direct either spouse to provide suita-
bly for the support of the other as, in the court's discretion, justice requires . . . . Such
direction may be made in the final judgment in such action or proceeding, or by one or more
orders from time to time before or subsequent tofinaljudgment .... ") (emphasis supplied).
105. See Boyce v. Boyce, 58 A.D.2d 776, 396 N.Y.S.2d 390, 391 (1977) ("The Court,
once having personal jurisdiction over the parties in the original divorce action culminating in
a judgment, retained jurisdiction even after the final judgment for purposes of modification of
that judgment.") (citing N.Y. DoM. REL. § 236).
106. See, eg., James v. James, 618 S.W.2d 187 (Ky. Ct. App. 1981) (reserving the ques-
tion of future maintenance and medical expenses); Davis v. Davis, 35 Colo. App. 447, 452,
534 P.2d 809, 812-13 (1975) (where a court "determines that a spouse may not be able to
support herself on a permanent basis due to the effects of an existing injury, reservation of the
issue of maintenance for subsequent determination or award of nominal maintenance subject
to subsequent review is permissible .... ") (emphasis supplied).
107. 202 So. 2d 620 (Fla. Dist. Ct. App. 1967).
108. Id. at 621. The wife also sought medical expenses, attorney's fees, and court costs.
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not incorporate either a provision for alimony or for retained juris-
diction over the cause under which the court could award alimony
to the wife in the future. The wife sought a modification of the final
divorce decree on the ground that her poor health necessitated the
expenditure of all of the funds she received under the property set-
tlement, and that she therefore was "in dire need of financial assist-
ance" 0 9 from her ex-spouse, whom, she alleged, could afford to pay
her the requested sums. In denying the wife's petition, the court
asserted that the relevant statute' 10 and case law would permit such
a modification "only in those cases in which the final decree of di-
vorce either awards the wife periodic alimony, or in which jurisdic-
tion is reserved by the court to consider a petition by the wife for
the award of alimony at some future time upon proof of changed
circumstances and financial ability of the husband to meet such
needs."11  In another case, Ford v. Ford,1 2 an Arkansas Chancery
Court denied the wife alimony but retained jurisdiction with respect
to her possible future needs." 13 The Arkansas Supreme Court held
that the Chancellor erred in failing to award her alimony in light of
its determination that the relevant state statute should be inter-
preted "as requiring that the Decree of Divorce allow or disallow
alimony and not retain jurisdiction for the purpose of allowing it or
disallowing it in the future based on changed conditions."" 4 In re-
versing the lower court, the state supreme court awarded the wife
fifty dollars a month in alimony subject to "modification based on
changed circumstances."" ' 5 Thus, the wife's interests were pro-
tected without a departure from the perceived statutory require-
109. Id.
110. FLA. STAT. § 65.15 (1963) (modified by § 61.14) authorized modification of any
agreement or decree of separate maintenance or alimony on the grounds of changed circum-
stances of the husband.
111. DuVernoy, at 621. Other jurisdictions also hold that alimony cannot be allowed in a
subsequent proceeding where the original divorce decree does not provide for it and the court
did not reserve jurisdiction. See Taylor v. Taylor, 241 S.C. 462, 128 S.E.2d 910 (1962); Perry
v. Perry, 202 Va. 849, 120 S.E.2d 385 (1961); Spain v. Spain, 177 Iowa 249, 254-61, 158 N.W.
529, 531-33 (1916). See also Winkel v. Winkel, 178 Md. 489, 502-03, 15 A.2d 914, 923 (1940)
(rule that court retains jurisdiction to make a subsequent alimony award where none was
provided for in decree does not apply where the marriage relation is terminated by an abso-
lute divorce).
112. 272 Ark. 506, 616 S.W.2d 3 (1981).
113. Id. at 509, 616 S.W.2d at 4.
114. Id. at 517, 616 S.W.2d at 9. The statute pertaining to alimony involved in the Ford
decision provides: "When a decree shall be entered, the court shall make such order touching
the alimony of the wife or the husband and care of the children, if there be any, as from the
... nature of the case shall be reasonable." ARK. STAT. ANN. § 34-1211 (Supp. 1985).
115. Ford, 272 Ark. at 517, 616 S.W.2d at 9.
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ment that the divorce decree contain a maintenance award if the
court wishes to exercise retained jurisdiction.
The awarding of rehabilitative maintenance lends itself to one of
the most creative uses of the judiciary's authority to retain jurisdic-
tion in divorce proceedings. The policy underlying the concept of
rehabilitative, or time limited, maintenance is "that such awards
may provide an incentive for the spouse receiving support to use
diligence in procuring training or skills necessary to attain self suffi-
ciency.""1 6 Illinois recently adopted rehabilitative maintenance' 17
and the decisions of courts in that state illustrate how the judiciary
can use retained jurisdiction in this context to provide both spouses
with the most equitable settlement possible. For example, in In re
Marriage ofAsch,"' one of the seminal cases in this area, the appel-
late court affirmed the trial court's decision to award the divorced
wife maintenance for three years and to retain jurisdiction to review
the award at the expiration of this period so that it could determine
whether she "had made appropriate and reasonable efforts to pro-
cure suitable employment and maintain herself financially."'1 9 The
appellate court commended the trial court for adding "an element
of flexibility to its order" by choosing "a practical alternative
designed to avoid the speculation often inherent in future mainte-
nance awards."'1 20
Under Asch, the spouse seeking maintenance essentially bears
the burden of demonstrating that she attempted to find employ-
116. In re Marriage of Hellwig, 100 Ill. App. 3d 452, 464, 426 N.E.2d 1087, 1096 (1981).
The court in Hellwig noted, however, the following caveat with respect to the use of rehabili-
tative maintenance:
This policy, however, must be balanced against a realistic appraisal of the likeli-
hood that the spouse will be able to support herself in some reasonable approxima-
tion of the standard of living established during the marriage, especially where the
marriage is of long duration and the spouse has had a long absence from the labor
market. Although each case must be decided on its own facts, some general guide-
lines for determining whether to grant time limited or permanent maintenance have
been approved by this court. Maintenance for a limited period is appropriate where
the spouse is employable at an income not overly disproportionate from the stan-
dard of living established during the marriage. Conversely, where the spouse is not
employable or is employable only at a low income as compared to her previous
standard of living, then permanent maintenance would be appropriate.
Id. at 464-65, 426 N.E.2d at 1096 (citations omitted).
117. ILL. ANN. STAT. ch. 40, -para. 504(b)(2) (Smith-Hurd 1980). The Historical and
Practice Notes to this section state that this provision "creates an affirmative obligation on
the part of the spouse seeking maintenance to seek employment, where plausible, and this
reflects one of the most important changes brought about by this Act." Id., Historical and
Practice Notes, at 529.
118. 100 Il1. App. 3d 293, 426 N.E.2d 1067 (1981).
119. Id. at 296, 426 N.E.2d at 1069.
120. Id. at 298, 426 N.E.2d at 1069.
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ment. Absent such an attempt at rehabilitation, the court could be
justified in denying further maintenance. Alternatively, the court
could continue or even increase the maintenance award should it
find that, as of the date of its review, the spouse reasonably sought
but failed to find employment and therefore "still meets the prereq-
uisites to an award of maintenance": an absence of property to pro-
vide for her needs and an inability to support herself through
appropriate employment.' 2 1  The retained jurisdiction approach
thus affords the spouse granted maintenance every opportunity to
benefit from such funds provided she makes a good faith effort to
live without the help of this support. Several Illinois decisions sub-
sequent to Asch have been persuaded by the viability of retained
jurisdiction in the context of rehabilitative maintenance awards. 122
121. Id. Section 504(a) of the Illinois Marriage and Dissolution of Marriage Act
(IMDMA) permits a maintenance award only where the spouse seeking maintenance "(1)
lacks sufficient property, including marital property apportioned to him, to provide for his
reasonable needs, and (2) is unable to support himself through appropriate employment...,
or (3) is otherwise without sufficient income." ILL. ANN. STAT. ch. 40, para. 504(a) (Smith-
Hurd 1980). Section 504(b) of IMDMA provides:
The maintenance order shall be in such amounts and for such periods of time as the
court deems just ... after consideration of all relevant factors, including: 1) the
financial resources of the party seeking maintenance ... ; 2) the time necessary to
acquire sufficient education or training to enable the party seeking maintenance to
find appropriate employment; 3) the standard of living established during the mar-
riage; 4) the duration of the marriage; 5) the age and the physical and emotional
condition of both parties; 6) the ability of the spouse from whom maintenance is
sought to meet his needs while meeting those of the spouse seeking maintenance;
and 7) the tax consequences of the property division upon the respective economic
circumstances of the parties.
Id., para. 504(b).
The appellate court in Asch elaborated upon the alternatives open to the trial court when
reviewing its original maintenance award at the expiration of the three year period:
If at the end of the three years the court determines that respondent has reasonably
sought employment and failed to find anything suitable, the court will undoubtedly
decide that the maintenance should continue, possibly at a higher amount. If, how-
ever, respondent has chosen not to seek employment and begin supporting herself
the court could then deny her further maintenance. Having already determined
that respondent is able to support herself, the court could justifiably end the mainte-
nance, finding it improper under section 504(a). Alternatively, it is possible that
respondent will have found employment that would not provide adequate support.
Acting on a motion for modification, the court could then provide for maintenance
in a suitable amount.
In re Marriage of Asch, 100 Ill. App. 3d 293, 298, 426 N.E.2d 1067, 1069-70 (1981).
122. For example, In re Marriage of Carney, 122 Ill. App. 3d 705, 462 N.E.2d 596 (1984)
involved a situation in which the couple divorced, remarried, and ultimately re-divorced.
The wife was awarded permanent maintenance in the first divorce settlement. Upon the sec-
ond dissolution of the marriage, however, her maintenance award was restricted to $30,000
over a period of five years. The Appellate Court held that the trial court had abused its
discretion with respect to this second, time limited maintenance award, and remanded the
case with direction to consider retaining jurisdiction "over the maintenance award in order to
review the parties' respective circumstances at a later date and reevaluate the need for further
[Vol. 37:273
RETAINED JURISDICTION
This use of retained jurisdiction is not limited to the Illinois courts,
however, as courts in other jurisdictions which have adopted reha-
bilitative maintenance also have invoked this approach. 12 3
3. Property Settlements
The foregoing discussion illustrates that child custody and sup-
port orders are virtually always modifiable when a change is in the
child's best interests. Similarly, spousal maintenance awards fre-
quently are subject to modification upon a showing of changed cir-
cumstances. In contrast, that part of the divorce decree which
determines the property rights of the respective parties to a divorce
proceeding generally is regarded as final and unmodifiable. 124 The
policy supporting this general principle is that a complete break is
most desirable because it facilitates the parties' psychological ad-
justment to the divorce 125 and also conserves the judiciary's re-
sources by discouraging repeated litigation.'26 Nevertheless, the
maintenance." Id. at 716, 462 N.E.2d at 604. The facts of Carney were especially conducive
to the use of the retained jurisdiction approach since the wife was an alcoholic and little
evidence was presented to the trial court bearing upon her ability to support herself. The trial
court, by reserving jurisdiction and granting only temporary maintenance, could give the wife
an impetus to obtain employment and tend to her illness. If the wife did not attempt to so
rehabilitate herself, the trial court would have the right to deny her future maintenance under
the reasoning of Asch. See supra notes 117-20 and accompanying text. See also In re Mar-
riage of Shafer, 122 Ill. App. 3d 991, 999, 462 N.E.2d 39, 45 (1984) (A lower court could
consider reserving jurisdiction with respect to the maintenance award); In re Marriage of
Wilder, 122 Ill. App. 3d 338, 353, 461 N.E.2d 447, 457 (1984) (lower court directed to retain
jurisdiction over maintenance award for five year period).
123. See, eg., Lindsay v. Lindsay, 115 Ariz. 322, 328-29, 565 P.2d 199, 205-06 (1977)
(lower court erred in failing to retain jurisdiction to modify its fixed term rehabilitative main-
tenance award); Pujals v. Pujals, 414 So. 2d 228, 229 (Fla. Dist. Ct. App. 1982) ("[Bly virtue
of its inherent as well as statutory authority and even without an express reservation, the trial
court retains jurisdiction to consider a petition for modification or extension of rehabilitative
alimony as long as it is filed within the period of rehabilitation provided by the final
judgment.").
124. See, eg., Haynes v. Haynes, 41 Colo. App. 469, 471, 586 P.2d 1010, 1011 (1978)
("Property settlement agreements incorporated into the decree are not ordinarily subject to
future modification."); McEntire v. McEntire, 345 So. 2d 316, 319 (Ala. 1977) ("After a lapse
of thirty days from the date of rendition of the decree, a court of equity cannot modify a
property settlement provision except to correct clerical errors."); COLO. REV. STAT. § 14-10-
122(1) (1973) ("The provisions as to property disposition may not be revoked or modified
unless the court finds the existence of conditions that justify the reopening of a judgment.");
DEL. CODE ANN. tit. 13, § 1519(a)(3) (1981) (allowing modification of property disposition
"only upon a showing of circumstances that would justify the opening or vacation of a judg-
ment under the Rules of the Superior Court of this State").
125. See In re Marriage of Lee, 78 111. App. 3d 1123, 1132, 398 N.E.2d 126, 132 (1979)
("The friction resulting from an unsuccessful marriage almost inevitably makes continuing
dealings between the parties difficult.").
126. See, e.g., In re Marriage of Hellwig, 100 Ill. App. 3d 452, 459, 426 N.E.2d 1087,
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parties to a divorce may choose to alter the unmodifiable aspect of a
property division by requesting the court to incorporate in the di-
vorce decree a property settlement agreement which specifies the
terms of modification for the agreement and the decree based upon
it. In such instances, the incorporation of such a property settle-
ment agreement into the divorce decree allows the court to retain
jurisdiction to act in accordance with the specified terms regarding
modification. 127
Sometimes a divorce settlement will involve property the value
of which cannot be ascertained at the time of the divorce. Examples
of such property include deferred compensation plans and stock op-
tions. In these cases, courts may retain jurisdiction until a final de-
termination can be made of the value of the property in question.
In In re Marriage of Moody, 21 the trial court awarded the divorced
husband all interest in certain stock options which would allow him
to purchase his employer's stock at below-market value. 129 On ap-
1092 (1981) ("In distributing property, courts should seek a high degree of finality so that
parties can plan their future with certainty and are not encouraged to return repeatedly to the
courts."). The desirability for a sense of finality is manifested in some statutes by a preference
for property division over a maintenance award. See, e.g., Illinois Uniform Marriage and
Divorce Act § 308, Commissioners' Note, at 161 (1979) (statute encourages courts to provide
for the parties' financial needs through a lump sum property division rather than mainte-
nance); Kujawinski v. Kujawinski, 71 Ill. 2d 563, 576, 376 N.E.2d 1382, 1388 (1978) (observ-
ing that the Illinois statute "sought to replace the concept of post-marital support through
alimony with one of post-marital stability through a just distribution of marital property and
assets"); Brueggemann v. Brueggemann, 551 S.W.2d 853, 857 (Mo. Ct. App. 1977) (In dis-
cussing state Dissolution of Marriage Act, the court observed that a property division is
"emphasized as the primary means of providing for the future financial needs of the
spouses.") (quoting Uniform Laws Annotated, Vol. 9 at 457 (1973)). See also Bonavich,
Allocation of Private Pension Benefits as Property in Illinois Divorce Proceedings, 29 DE PAUL
L. REV. 1, 31 (1979) (emphasizing the feasibility of minimizing "the need for the former
spouses' continued intrusion into each other's economic activities, and thus reduc[ing] the
potential for friction and continued litigation" where estimation of the present value of pen-
sion assets is possible, allowing immediate allocation of those assets).
127. See, e.g., Carlson v. Carlson, 221 Cal. App. 2d 47, 51, 34 Cal. Rptr. 195, 197-98
(1963) (no jurisdiction to modify property settlement provisions where court's authority to
modify was not reserved expressly but instead was conferred by agreement of parties after the
issuance of the divorce decree); Hogarty v. Hogarty, 188 Cal. 625, 628, 206 P. 79, 81 (1922)
(reserved jurisdiction over permanent monthly allowance, which was considered to be part of
the property settlement rather than alimony). See also Michael v. Michael, 454 So. 2d 1035,
1036 (Ala. Ct. App. 1984) (retained jurisdiction over all property of the parties for one year
to guarantee divorced wife's receipt of child support payments).
128. 119 Ill. App. 3d 1043, 457 N.E.2d 1023 (1983).
129. Two stock option agreements involving stock in Bally Manufacturing Corporation
were at issue in Moody. The court described the terms of the agreements as follows:
One agreement, dated August 16, 1978, provides that respondent shall have the
right to acquire 2,000 shares of Bally common stock at a price of $21.47 per share.
The second agreement, dated March 27, 1980, grants respondent the right to
purchase an additional 1,000 shares at $20.25 per share. The agreements, by their
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peal, the husband contended that a distribution to him of these
unexercised stock options is inequitable as they have no value until
he actually exercises them.13 0  He thus argued that the trial court
should have retained jurisdiction over the case until such time as he
exercised the options or until they expired. The appellate court was
persuaded by this position, holding that the husband should retain
his interest in the stock option agreements as his separate property
until he exercised the options. At such time, the court could allo-
cate an appropriate share of any realized profit to each spouse.13 1
Moody illustrates the viability of the retained jurisdiction ap-
proach in cases involving potential future benefits stemming from
the employment of one of the parties to the divorce. When such
property is at issue, retained jurisdiction may be the most equitable
alternative since a present award based on the discounted value of
such future benefits to the employed spouse may be excessive if the
employed spouse receives less in the way of benefits than the
terms, limit respondent's right to exercise the option to a specific percentage of the
aggregate number of shares. This percentage increases by 20% each year until the
option is fully vested four years and six months after the date of issuance. Both
agreements provide that the options are non-transferable and expire five years and
one month after issuance. Finally, the agreements provide that if respondent's em-
ployment terminates, the options expire after a three-month period.
Id. at 1045, 457 N.E.2d at 1025.
130. The trial court arrived at a value for the stock options by subtracting the cost of the
3000 shares, at the reduced option prices, from the price it would have cost the divorced
husband to acquire the same number of shares on the New York Stock Exchange one day
before the hearing. Id.
131. The appellate court noted that "it was improper for the trial court to take judicial
notice of the price at which Bally stock was traded on June 6, 1982," the day before the
hearing. Id. at 1047, 457 N.E.2d at 1026. Further, the court discussed several factors which,
in its view, precluded a valuation of the options until the divorced husband actually exercised
them:
First, under the terms of the option agreements, the stock options are non-transfera-
ble and thus respondent is unable to realize any profit from a sale or an assignment
of his interest under the agreements. Respondent, therefore would have to exercise
the options in order to realize any profit. If they expire without ever being exer-
cised, they have no value whatsoever. Second, on the date of the hearing, only
1,600, rather than 3,000, shares were exercisable under the restrictions expressed in
the agreements. Third, respondent presented evidence that his deteriorating health
and lack of liquid capitol [sic] make it impossible for him to exercise the options
without obtaining a loan. Respondent would be required to raise a total of $33,864
in order to exercise his rights under the agreements as of June 6, 1982. Finally, the
margin requirements imposed by law restrict respondent from borrowing more than
50% of the full purchase price. Even if respondent were able to obtain a loan for
that amount, he would have to raise almost $17,000 from his own sources. Given
the above scenario, it is possible, if not probable, that respondent might never be
able to exercise the options prior to the expiration dates of the purchase agreements.
Id. at 1047-48, 457 N.E.2d at 1026-27. The court thus determined that, until they were
exercised, the stock options did not constitute marital property subject to division under
§ 503 of the Illinois Marriage and Dissolution of Marriage Act. Id. at 1048, 457 N.E.2d at
1027.
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amount which was assumed in calculating the award to the non-
employed spouse.132 This concern has also been expressed in cases
involving non-vested pension benefits, where the possibility exists
that the employee spouse's death or termination of employment will
destroy the pension rights before they mature.1 33 In In re Marriage
of Brown, 134 the Supreme Court of California held that non-vested
pension rights constitute community property subject to division
upon divorce.1 35 In so holding, the court observed that if "uncer-
tainties affecting the vesting or maturation of the pension" make a
present valuation of the rights inappropriate, a court can retain ju-
risdiction and award each spouse a proportionate share of each pen-
sion payment as it is paid.1 36 The advantage of such an approach is
that it "divides equally the risk that the pension will fail to vest.'
1 37
132. In re Marriage of Evans, 85 Ill. 2d 523, 528, 426 N.E.2d 854, 857 (1981) (no evi-
dence introduced to show value of non-vested stock shares and retirement benefits; lower
court did not err in refusing to divide these potential future employment benefits as marital
property).
133. See, eg., In re Marriage of Fairchild, 110 Ill. App. 3d 470, 473, 442 N.E.2d 557, 560
(1982) (The accrued value of the pension benefit was $24,642, but the employee would only
be entitled to the vested value of $6,069.); In re Marriage of Hunt, 78 Ill. App. 3d 653, 662-
63, 397 N.E.2d 511, 519 (1979) (addressing the concern over the difficulty of placing a pres-
ent value on a pension that has not matured); In re Marriage of Brown, 15 Cal. 3d 838, 848,
544 P.2d 561, 567, 126 Cal. Rptr. 633, 639 (1976) ("In dividing nonvested pension rights as
community property the court must take account of the possibility that death or termination
of employment may destroy those rights before they mature.").
134. 15 Cal. 3d 838, 544 P.2d 561, 126 Cal. Rptr. 633 (1976).
135. In its holding, the California Supreme Court reversed its prior decision, French v.
French, 17 Cal. 2d 775, 112 P.2d 235 (1935), which concluded that non-vested pension rights
are not property but instead a mere expectancy not subject to division upon divorce. Brown,
15 Cal. 3d at 851, 544 P.2d at 569, 126 Cal. Rptr. at 640.
136. Brown, 15 Cal. 3d at 848-49, 544 P.2d at 567, 126 Cal. Rptr. at 639. The Brown
court also held that although its decison would not apply retroactively to cases where "the
property rights of the marriage have already been adjudicated by a decree of dissolution," it
would be applied retroactively "to any case in which the property rights arising from the
marriage have not yet been adjudicated, to such rights if such adjudication is still subject to
appellate review, or if in such adjudication the trial court has expressly reserved jurisdiction
to divide pension rights." Id. at 851, 544 P.2d at 569, 126 Cal. Rptr. at 641.
137. Id. at 848, 544 P.2d at 567, 126 Cal. Rptr at 639. See also In re Marriage of Hunt,
78 Ill. App. 3d 653, 664, 34 Ill. 55, 63, 397 N.E.2d 511, 519 (1979) (retained jurisdiction is
particularly appropriate for non-vested pension rights); In re Marriage of Skaden, 19 Cal. 3d
679, 688, 566 P.2d 249, 253, 139 Cal. Rptr. 615, 619 (1977) (retained jurisdiction approach
"has the additional advantage of removing from the employee spouse the risk of paying the
community for rights which may not mature.").
Courts in other jurisdictions have relied on Brown in adopting the retained jurisdiction
approach in this context. See, e.g., In re Marriage of Fairchild, 110 Ill. App. 3d 470, 442
N.E.2d 557 (1982); Hunt, 78 Ill. App. 3d 653, 397 N.E.2d 511; Cearley v. Cearley, 544
S.W.2d 661 (Tex. 1976) (superceded by the Uniformed Services Former Spouses' Protection
Act in 1982, which allows for distribution upon divorce of military nondisability retirement
benefits). See also Skaden, 19 Cal. 3d at 682, 688, 566 P.2d at 249, 253-54, 139 Cal. Rptr. at
615, 619-20 (California Supreme Court held that "vested 'termination benefits' contained in
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B. The Probate Process
Probate courts are subject to the general precept that once a
court of competent jurisdiction obtains jurisdiction over a matter, it
retains jurisdiction until the matter is disposed of completely. 13 8
Typically, probate courts derive their jurisdiction from state stat-
utes and constitutions which define the scope of the courts' power
to exercise and retain jurisdiction. Therefore, the extent to which
probate courts can adjudicate matters arising during the course of
an administration varies from state to state. 139 Once a state statute
an insurance sales agent's agreement with an insurer" constitute a "divisible property inter-
est," and observed that under the Brown decision, the trial court has discretion to divide this
property and may choose to exercise retained jurisdiction in appropriate cases.).
Nevertheless, the method is not without some disadvantages. Continuing judicial supervi-
sion over the pension payments entails an undesirable element of delay, (see Skaden, 19 Cal.
3d at 688, 566 P.2d at 253, 139 Cal. Rptr. at 619) and imposes an administrative burden on
the courts. See Brown, 15 Cal. 3d at 849, 544 P.2d at 567, 126 Cal. Rptr. at 639. Brown,
however, also notes that this burden should not preclude use of the retained jurisdiction
approach in this context since such an administrative burden exists in other situations, such
as judicial supervision of alimony awards, where retained jurisdiction is well accepted. In
addition, the use of retained jurisdiction in this area necessitates an ongoing connection be-
tween the divorced parties' economic affairs, and provides the employee spouse with an addi-
tional degree of control over the economic situation of the non-employee spouse. See
Bonavich, supra note 126, at 32. For these reasons, a lump sum disposition of such pension
benefits may be preferable, especially in those instances where the court can evaluate the risk
that the employee spouse's death or termination of employment will destroy the pension
rights before their maturation and account for this risk in determining the present value of
these rights. See Brown, 15 Cal. 3d at 848, 544 P.2d at 567, 126 Cal. Rptr. at 639. See also
Hardie & Sutcliffe, Reserving Jurisdiction: A Potential Trap, 2 CAL. LAW, July-Aug. 1982, at
33 (favoring present disposition of all retirement benefits over retained jurisdiction approach).
The retained jurisdiction method is, however, a feasible alternative where a present valuation
of the assets is impossible or exceedingly difficult. See, eg., Hunt, 78 Ill. App. 3d at 663, 397
N.E.2d at 519 (retained jurisdiction is appropriate in situations where the present value of the
pension or profit sharing plan can be determined, but "the type, or lack, of other marital
property makes it impractical or impossible to award sufficient offsetting marital property to
the nonemployee spouse .... ); Bonavich, supra note 126, at 15-16, 32-33 (arguing that all
accrued or earned private pension plan interests should be considered property subject to
division upon divorce and that courts can exercise retained jurisdiction with regard to the
disposition of such property when it is incapable of present valuation).
138. See Fairfield Fed. Say. & Loan Co. v. Pickering, 23 Ohio Law Abs. 591 (1937). The
court notes that this doctrine "is essential to the proper and orderly administration of the
laws" and "is enforced to prevent unseemly, expensive and dangerous conflicts ofjurisdiction
and process." Id. at 594 (quoting 7 R.C.L., Courts, § 105 (1929)). See also Hartman v.
Hartman, 228 Ark. 692, 696, 309 S.W.2d 737, 740 (1958) (court quotes general rule gov-
ering jurisdiction of probate court); infra notes 140-44 and accompanying text.
139. See, ag., ARK. CONST. of 1874, art. VII, § 34 (1947), as amended by Amendment
24, § 1 (Equity judges shall be the probate court judges and shall have "exclusive original
jurisdiction in matters relative to the probate of wills, the estates of deceased persons, execu-
tors, administrators, guardians, and persons of unsound mind and their estates, as is now
vested in courts of probate, or may be hereafter prescribed by law."); COLO. CONST. of 1876,
art. VI, § 9(3) (1973) ("In the city and county of Denver, exclusive original jurisdiction in all
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vests the probate court with jurisdiction over a particular matter,
however, the court retains jurisdiction until the administration of
the estate is complete.1" In light of the delays which can arise dur-
matters of probate, settlements of estates of deceased persons, appointment of guardians, con-
servators and administrators, and settlement of their accounts, the adjudication of the men-
tally ill, and such other jurisdiction as may be provided by law shall be vested in a probate
court ...."); ARK. STAT. ANN. § 62-2004(b) (1971) ("The Probate Court shall have jurisdic-
tion of the administration, settlement and distribution of estates of decedents, the probate of
wills, the persons and estates of minors, persons of unsound mind and their estates, the deter-
mination of heirship, adoption, and (concurrent with jurisdiction of other courts) jurisdiction
to restore lost wills and for the construction of wills when incident to the administration of an
estate; and all such other matters as are now or may hereafter be by law provided."); CoLO.
REv. STAT. § 13-9-103(3) (1973) (The probate court of Denver "has jurisdiction to determine
every legal and equitable question arising in connection with decedents', wards', and absen-
tees' estates, so far as the question concerns any person who is before the court by reason of
any asserted right in any of the property of the estate or by reason of any asserted obligation
of the estate ...."); OHIO REv. CODE ANN. § 2101.24 (Page 1985) (Probate court has
exclusive jurisdiction to perform specified acts, including the power "to direct and control the
conduct and settle the accounts of executors and administrators and order the distribution of
estates."). See also infra note 151 and accompanying text.
See generally E. CLARK, L. LUSKY & A. MURPHY, GRATUITOUS TRANSFERS 612 (3d ed.
1985). The authors of the text note that although greater efficiency and convenience would
be promoted by vesting in probate courts all powers necessary to effect a complete adminis-
tration of an estate, the wide variation in the degree of competence of probate courts poses a
significant obstacle to such a reform. Id. at 613.
140. See, eg., Turner v. Alton Banking & Trust Co., 166 F.2d 305 (8th Cir. 1948) (proper
remedy for negligent executor's sale lies in probate court as part of estate proceedings since
probate court in Illinois is court of continuing jurisdiction); Copley v. Copley, 80 Cal. App.
3d 97, 145 Cal. Rptr. 437 (1978) ("The [state] supreme court, by decisional process, has
extended jurisdiction of the probate court to allow a determination of the whole matter once
before it."); In re Bayley Trust, 127 Vt. 380, 383-84, 250 A.2d 516, 518 (1969) (probate court
had jurisdiction to approve partial termination of testamentary trust since its jurisdiction was
ongoing); see also supra note 138 and accompanying text; see infra notes 141-51 and accom-
panying text.
Situations can arise where a federal court has coordinate or concurrent jurisdiction with a
state court with respect to a matter involving the administration of an estate. See, eg., De
Korwin v. First Nat'l Bank, 136 F. Supp. 720, 723 (N.D. Ill. 1955) (federal court had super-
vision and direction of distribution of estate; could enjoin beneficiary from further prosecu-
tion of state court partition of trust assets). Although federal courts do not have probate
jurisdiction and may not administer a decedent's estate, see In re Broderick's Will, 88 U.S.
(21 Wall.) 503, 509-10, 517 (1874) they may assume jurisdiction in a suit brought by a claim-
ant against a decedent's estate "so long as the federal court does not interfere with the pro-
bate proceedings or assume general jurisdiction of the probate or control of the property in
the custody of the state court." Markham v. Allen, 326 U.S. 490, 494 (1946) (federal jurisdic-
tion sustained because no interference with probate court's administration of the estate). See
also Rosenberg v. Baum, 153 F.2d 10, 13 (10th Cir. 1946) (Where "diversity of citizenship is
present and the requisite amount is in controversy, a United States Court has jurisdiction to
determine questions relating to the interests of heirs, devisees, or legatees which may be adju-
dicated without interfering with the control of the probate court in the general administration
of the estate.").
In an in rem or quasi in rem action where the court has or must have possession of the
property to grant the requested relief, the court which first acquires jurisdiction may exercise
it exclusively. Princess Lida of Thurn and Taxis v. Thompson, 305 U.S. 456, 466-67 (1939);
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ing the probate process,141 a probate court may deem it necessary to
Starr v. Rupp, 421 F.2d 999, 1005 (6th Cir. 1970). Thus, the probate court may retain juris-
diction over a matter without interference from the federal judiciary if the probate court
acquires its jurisdiction first and has sufficient authority to provide full and adequate relief.
See, eg., Princess Lida of Thurn and Taxis, 305 U.S. at 456 (state court has exclusive jurisdic-
tion over quasi in rem proceeding because trustees filed for account prior to federal court
action); Farrell v. O'Brien, 199 U.S. 89, 114-16 (1905) (federal court lacked jurisdiction to
declare the non-existence of a nuncupative will since supplementary proceedings incident to
settling of estate must be held in probate court of original jurisdiction); In re Broderic's Will,
88 U.S. (21 Wall.) 503, 509-10 (1874) (probate court retained jurisdiction over proceedings
because it had the power to "revise proceedings tainted with mistake, fraud or illegality" and
thus could provide adequate relief to the plaintiff); Starr v. Rupp, 421 F.2d 999, 1007 (6th
Cir. 1970) (federal court could not interfere with administration of estate because state pro-
bate court had prior jurisdiction over res of decedent's estate and had already approved exec-
utor's sale of stock and partial account). But see Barnes v. Brandrup, 506 F. Supp. 396, 403
(S.D.N.Y. 1981) (federal subject matter jurisdiction because federal action was filed before
the Connecticut probate court action and Connecticut probate court lacked power to adjudi-
cate all claims effectively and lacked exclusive jurisdiction under Connecticut law); De Kor-
win v. First Nat'l Bank, 136 F. Supp. 720 (N.D. Ill. 1955) (federal court's jurisdiction
attached first). See also Note, Federal Court Probate Proceedings, 45 IND. L.J. 387 (1970)
(advocating exercise of federal jurisdiction when out-of-state beneficiaries seek to bring mis-
management claims against executors).
Similar principles apply with respect to whether a probate court may exercise continuing
jurisdiction to the exclusion of another state court. In Fairfield Fed. Say. & Loan Co. v.
Pickering, 23 Ohio Law Abs. 591 (1937), a mortgagee filed a foreclosure action in the Com-
mon Pleas Court against a deceased mortgagor subsequent to the filing of an action in the
Probate Court by the administrator of the deceased mortgagor to sell the same real estate to
pay debts. Both actions included the same parties. The court observed that the Probate
Court and the Common Pleas Court have concurrent jurisdiction and either court could
afford complete relief to the parties. It then applied the general rule that "where actions have
been commenced in different courts, having concurrent jurisdiction, that court should retain
jurisdiction before whom proceedings may be first had, and whose jurisdiction first attaches,"
and held that the Common Pleas Court therefore lacked jurisdiction to grant foreclosure. Id.
at 593-94. See also Taylor v. Mosley, 252 Ga. 325, 314 S.E.2d 184 (Ga. Sup. Ct. 1984)
(Superior Court could not intervene because probate court had initially assumed jurisdiction
and could fairly adjudicate issues); In re Bayley Trust, 127 Vt. 380, 384, 250 A.2d 516, 519
(1969) ("where the probate court is wanting in authority to grant adequate equitable relief
concerning persons or claims beyond its reach, equity jurisdiction may be invoked to provide
essential assistance"); Murray v. Cartmell, 118 Vt. 178, 180-82, 102 A.2d 853, 855-56 (1954)
(Court of Chancery without jurisdiction to construe a stipulation varying terms of distribu-
tion under will where probate court had jurisdiction over probate of will). But see Det-
tenborn v. Hartford-National Bank & Trust Co., 121 Conn. 388, 185 A. 82 (1936)
(beneficiary's action in Superior Court allowed notwithstanding trustee's prior filing in pro-
bate court of its final account).
141. In Prime v. Hyne, 260 Cal. App. 2d 397, 67 Cal. Rptr. 170 (1968), the court ob-
served that "[d]istribution of the estate of a decedent is subject to many possible delays...
such as delay in the institution of probate proceedings, neglect and inattention, [and] pro-
tracted litigation." Id. at 400-01, 67 Cal. Rptr. at 173.
As an interesting aside, it should be noted that the possibility that an estate will take
longer than twenty-one years to settle underlies the general precept that the rule against
perpetuities is violated by a testator's bequest to persons to be ascertained when his estate is
finally settled. See generally T. BERGIN & P. HASKELL, PREFACE TO ESTATES IN LAND AND
FUTURE INTERESTS 188-89 (2nd ed. 1984). The rule against perpetuities will uphold only
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exercise its power of retained jurisdiction long after a will initially is
admitted to probate.
In addition, the dispositive provisions of a testator's will fre-
quently necessitate long-term supervision over the estate by the pro-
bate court. For example, the testator's will in In re Curtis' Estate 42
provided that his widow should have a life estate in his property,
and upon her death, the remainder should be divided between his
sister and nephew and their respective children.143 A decree of dis-
tribution was entered on October 7, 1922, after which the testator's
widow commingled the testator's assets with her own property. She
died testate in December, 1934, leaving all of her property to her
own relatives. Her husband's sister and nephew then petitioned the
probate court having jurisdiction over the testator's will for an ac-
counting of the residue of the testator's estate which was in the
wife's possession at the time of her death. Such an accounting and a
decree requiring payment was ordered by the lower court and af-
firmed by the state supreme court. In so holding, the court ob-
served that the October 7, 1922, decree was not final because it
could not provide for the ultimate disposition of the testator's es-
tate. This final disposition could occur only after the widow's death
when the remaindermen and their respective shares could be ascer-
those interests which must vest, if at all, no later than twenty-one years after some life in
being at the creation of the interest. See J. GRAY, THE RULE AGAINST PERPETUTITIES
§ 201 (4th ed. 1942). Thus, because the bequest is not limited to people alive at the time of
the testator's death who could qualify as lives in being and save the gift, the uncertainty that
this imposes on the probate process mandates a violation under the traditional application of
the rule. The logic of this application of the rule against perpetuities is, however, extremely
questionable since it rarely takes more than twenty-one years to settle an estate. See T. BER-
GIN & P. HASKELL, supra, at 188-89. See also Asche v. Asche, 42 Del. Ch. 545, 552-60, 216
A.2d 272, 276-80 (1966) (provision in will that payment of beneficial interests to testator's
granddaughters or their lawful issue was to be suspended until their father's will was pro-
bated; held to not be a violation of the rule against perpetuities); FLA. STAT. ANN. § 689,
22(5)(c) (West 1986) ("If the duration or vesting of an interest is contingent upon the probate
of a will... [or] the settlement of an estate.., it is presumed that the creator of such interest
intended that the contingency occur, if at all, within 21 years from the effective date of the
instrument creating the interest."); ILL. ANN. STAT. ch. 30, para. 194(c) (Smith-Hurd 1985)
(In the case of an interest conditioned upon the probate of a will or the administration of an
estate, it shall be presumed that such will occur within the period of the rule against perpetu-
ities.); N.Y. EST. POWERS & TRUSTS LAW § 9-1.3(d); RESTATEMENT OF PROPERTY § 374,
comment f (1944) ("When a will directs distribution to be made to persons to be ascertained
'on the probate of this will,' or 'on the conclusion of the administration of this estate,' it is
reasonable to infer that the testator has merely envisaged those preliminaries required by law
prior to the time when distribution first becomes practicable, and that the quoted language
was not intended to postpone the ascertainment of the distributees by the injecting of a period
of indefinite length.").
142. 109 Vt. 44, 192 A. 13 (1937).
143. Id. at 13-14. (The testator died on April 21, 1921).
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tained. Therefore, the probate court had not exhausted its original
jurisdiction since such "continues until the estate is fully adminis-
tered and no new lapse of time can prevent the court from enforcing
the settlement."' 44
Sometimes probate courts retain jurisdiction for specific pur-
poses such as determining attorney's fees, 145 settling the accounts of
a guardian in a guardianship estate, 46 and compelling the executor
to make an accounting. 47 Moreover, even after the estate has been
settled, the probate court may have an opportunity to exercise its
continuing jurisdiction as it has the power to revoke its prior orders
and reopen the case if the settlement of the estate was irregular or
induced by fraud or mistake. 148 Typically, probate courts also have
the authority to supervise the administration of testamentary
trusts, "'9 and the exercise of this power frequently requires courts to
144. Id. at 15.
145. See Murukas v. Murukas, 99 Ill. App. 2d 342, 240 N.E.2d 797 (1968) (retained
jurisdiction to determine attorney's fees; Chancery Division jurisdiction to impose a lien on
future distributions of the estate for the payment of such fees).
146. See In re Estate of Ehle, 267 Cal. App. 2d 24, 72 Cal. Rptr. 474 (1968) (retained
jurisdiction to award attorneys' fees and expenses for services rendered to the guardian with-
out need for filing a claim in the deceased ward's estate).
147. See Turner v. Alton Banking & Trust Co., 166 F.2d 305, 310 (8th Cir. 1948) ("The
probate court in Illinois is a court of continuing jurisdiction" and "can compel an executor or
administratior to account at any time and may enter judgment against him for loss occa-
sioned to the estate by his wrongful acts.").
The probate court also exercises continuing jurisdiction over an estate when an independ-
ent executor administers the estate. Although independent executors may administer the
estate without probate court orders, jurisdiction is retained over the estate for various pur-
poses such as settling state inheritance tax questions, Amberson v. F.G. Rodgers & Co., 271
S.W.2d 846, 847 (Tex. 1954). The probate court may further require the independent execu-
tor to give bond, partition and distribute the estate upon the executor's application, file and
record the executor's sworn final account, and appoint a new administrator upon the in-
dependent executor's death, resignation or removal. See Gambill v. Mathes, 490 S.W.2d 863,
865 (Tex. 1973) (quoting Texas Probate Code as authority for these powers which probate
court can exercise over independent executors).
148. See, eg., In re Estate of Fehling, 34 Colo. App. 445, 448, 528 P.2d 407, 409 (Colo.
1974) (approval irregularly made; probate court could revoke order approving report in con-
nection with distributee's action to obtain payment of his legacy); First & Citizens Nat'l
Bank v. Seip, 43 Ohio App. 440, 445, 183 N.E. 448, 449 (1931) (judgment of probate court
approving the executor's final account "continues as a bar to any claim of the heirs for any
money rights growing out of the settlement of the estate until such judgment is reversed or is
attacked for fraud or mistake"); IND. CODE ANN. § 29-1-1-21 (Burns 1985) ("For illegality,
fraud or mistake, upon application filed within one year after the discharge of the personal
representative upon final settlement, the court may vacate or modify its orders, judgment and
decrees or grant a rehearing therein.").
149. See, e.g., Coo. REV. STAT. § 13-9-103 (1973); CONN. GEN. STAT. ANN. §§ 45-4,
45-83, 45-84, 45-267 (West 1981 & Supp. 1985); Ofio REV. CODE ANN. § 2101.24(D), (0)
(Supp. 1984); VT. STAT. ANN. tit. 14, § 2327 (1974). But see ARIz. REv. STAT. ANN. § 14-
7201 (1974) (providing for probate court jurisdiction over proceedings initiated by interested
19861
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retain jurisdiction after distribution of the estate for purposes such
as determining the ultimate beneficiaries of the trust property, set-
tling the accounts, and ruling upon the trustee's acts.1 50 The extent
to which a probate court can exercise its continuing jurisdiction is
limited, however, by the state probate code. Thus, in an Ohio case,
the appellate court held that the probate court erred in retaining
jurisdiction indefinitely to reexamine a tax assessment in the future
because the state code did not grant the probate court this power.'5"
parties concerning internal affairs of trusts, but stipulating that "a proceeding under this
section does not result in continuing supervision by the court over the administration of the
trust"); CAL. PROB. CODE § 1120 (West 1986) (Probate court retains power to supervise trust
only with testator's expressed intent); IND. CODE ANN. § 30-4-6-2 (Burns 1972) (Probate
court has continuing jurisdiction to supervise administration of trust only if settlor so ex-
pressly directs in terms of trust.); Alexander v. Alexander, 262 Ark. 612, 626, 561 S.W.2d 59,
66 (1978) (Arkansas probate court without jurisdiction to administer a testamentary trust.).
Some state statutes draw a distinction between testamentary and inter vivos trusts, al-
lowing the probate court to retain jurisdiction over the former but not the latter. See, e.g.,
CONN. STAT. ANN. § 45-267 (West 1981). But see CAL. PROB. CODE §§ 1138-1138.14 (West
1986) (amending California Probate Code by granting probate courts jurisdiction over inter
vivos trusts similar to their jurisdiction over testamentary trusts); MICH. COMP. LAWS ANN.
§ 700.22 (West 1985) (granting probate court jurisdiction "to determine an action or proceed-
ing involving settlement of an intervivos trust"). In such states, the courts with jurisdiction
over equitable matters retain residual jurisdiction over inter vivos trusts. See generally P.
HASKELL, PREFACE To LAW OF TRusTs 47 (1975) (Noting that in most jurisdictions, inter
vivos trusts are subject to the jurisdiction of the court having jurisdiction over equitable mat-
ters generally, whereas testamentary trusts are subject to the probate court's jurisdiction; as a
result, separate accounting proceedings may have to be conducted.). Moreover, some juris-
dictions subject testamentary trusts to a much greater degree of judicial scrutiny than inter
vivos trusts. See P. HASKELL, supra, at 47 ("[T]he testamentary trustee frequently is re-
quired by statute to submit an account to the probate court periodically, such as every year or
every two or three years, whereas the inter vivos trustee often has no statutory obligation to
submit periodic accounts.").
150. See, e.g., In re Gray's Estate, 66 F.2d 367 (7th Cir. 1933) (probate court had contin-
uing jurisdiction and control over testamentary trusts where decedent's estate was closed and
trust property turned over to trustees); In re Estate of Howard, 58 Cal. App. 3d 250, 256-58,
129 Cal. Rptr. 836, 840 (1976) (probate court with retained jurisdiction erred in failing to
consider present and former beneficiaries' claims regarding trustees' misconduct); In re Bay-
ley Trust, 127 Vt. 380, 383, 250 A.2d 516, 518 (1969) (probate court's jurisdiction ongoing;
authority to approve a partial termination); In re Smith's Estate, 4 Cal. App. 2d 548, 552-53,
41 P.2d 565, 567-68 (1935) (probate court jurisdiction after distribution of the estate to deter-
mine that petitioner was beneficiary under trust). But see Barnes v. Brandrup, 506 F. Supp.
396, 401 (S.D.N.Y. 1981) (court observed that although Connecticut statute provides for the
probate court's "continuing jurisdiction" over testamentary trusts, such jurisdiction "is not
tantamount to providing that the court will continuously exercise jurisdiciton over the trust
corpus"; therefore, the federal court was not divested of jurisdiction due to a previously filed
state probate court action because probate court did not have continuing jurisdiction over
trusts by virtue of previously filed and settled accounts).
151. Graham v. Day, 12 Ohio App. 2d 9, 230 N.E.2d 453 (1967). See also McLellan's
Estate v. McLellan, 8 Cal. 2d 49, 56, 63 P.2d 1120, 1123-24 (1936) (probate court's power
does not include the power to render a personal judgment against the trustee); In re Trusts
Proctor, 140 Vt. 6, 8-9, 433 A.2d 300, 302 (1981) (State statute granting probate court juris-
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C. Specific Performance of Long-Term Contracts
Traditionally, courts have declined to grant the equitable rem-
edy of specific performance where enforcement of the contract at
issue requires continuous, long-term supervision by the judiciary. 152
diction to hear "in equity all other matters relating to the trusts mentioned in this chapter"
restricts jurisdiction of probate court to "overseeing the affairs of officials, such as testamen-
tary trustees and executors, appointed by the court itself, and property in the trustees'
hands"; therefore, probate court lacked power to require beneficiary of charitable testamen-
tary trust to account for monies paid to it by trustee of estate.).
152. This general precept was announced by the Supreme Court in Marble Co. v. Ripley,
77 U.S. (10 Wall.) 339 (1870). That case involved a perpetual contract to quarry marble, and
the court cited "the peculiar character of the contract" and "the duties which it requires of
the owners of the quarries" among the reasons justifying the denial of specific performance:
These duties are continuous. They involve skill, personal labor, and cultivated
judgment. It is, in effect, a personal contract to deliver marble of certain kinds, in
blocks of a kind, that the court is incapable of determining whether they accord
with the contract or not. The agreement being for a perpetual supply of marble, no
decree the court can make will end the controversy. If performance be decreed, the
case must remain in court forever, and the court to the end of time may be called
upon to determine, not only whether the prescribed quantity of marble has been
delivered, but whether every block was from the right place, whether it was sound,
and whether it was of suitable size or shape or proportion.
Id. at 358-59 (emphasis in original).
Similarly, in Texas and Pac. Ry. Co. v. Marshall, 136 U.S. 393 (1890), the Supreme Court
concluded that specific performance was an inappropriate remedy for a contract between a
city and a railway company providing that the company would "permanently" establish its
terminus and offices in the city in exchange for the city's loan of $300,000 in county bonds
and sixty-six acres of land. Although the court initially held that the word "permanent" in
the contract should not be understood as a requirement that the railway company retain its
offices in the city in perpetuity, it then concluded that even if such an interpretation of the
contract were sustained, specific performance of the contract was not an appropriate remedy
due to the need for continuing judicial supervision. The Court, therefore, concluded that the
city's proper remedy for the alleged contract violation was an action at law for damages.
Many subsequent courts have refused to specifically enforce contracts where enforcement
would necessitate long-term supervision and direction on a continuous basis. See, e.g., En-
gemoen v. Rea, 26 F.2d 576, 579 (8th Cir. 1928) (five-year joint adventure contract, which
had three more years to run, for feeding hogs, on an island, with garbage obtained from the
city); Arizona Edison Co. v. Southern Sierras Power Co., 17 F.2d 739 (9th Cir. 1927) (fif-
teen-year contract between an electric company and a light, gas and water company whereby
former agreed to supply to latter electric energy for light, heat, and power); Sewage & Water
Board v. Howard, 175 F. 555 (5th Cir. 1909) (contract to supply water which could be main-
tained indefinitely); Blue Point Oyster Co. v. Haagenson, 209 F. 278, 281-82 (W.D. Wash.
1913) (twenty-year contracts, with sixteen remaining years, in which owners of oyster beds
agreed to sell their entire oyster supply to a corporation); Munchak Corp. v. Caldwell, 46
N.C. App. 414, 265 S.E.2d 654 (1980) (contract provision requiring professional basketball
team to provide player with life insurance in amount equal to 100 times the cash value of his
pension until date player began drawing retirement); Yonan v. Oak Park Fed. Say. and Loan
Ass'n, 27 III. App. 3d 967, 972-75, 326 N.E.2d 773, 778-79 (1975) (contract to construct a
building); Ryan v. Ocean Twelve, Inc., 316 A.2d 573 (Del. Ch. 1973) (agreement between
condominium unit owners and developer requiring developer to fix a number of defects in
units and guarantee against defective material and workmanship). See also RESTATEMENT
(SECOND) OF CONTRACTS § 366 (1981) ("A promise will not be specifically enforced if the
character and magnitude of the performance would impose on the court burdens in enforce-
1986]
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This general rule of equity is not a jurisdictional limitation. In-
stead, it is based on the policy of convenient administration,153 and
need not be followed if specific performance of a particular contract
is in the public interest.' 54 Moreover, courts are inclined to order
specific performance of long-term contracts when the provisions of
the contract are uncomplicated and easy to enforce.
55
The recent trend toward more liberal use of specific perform-
ance "'56 has resulted in the enforcement of a wide variety of long-
ment or supervision that are disproportionate to the advantages to be gained from enforce-
ment and to the harm to be suffered from its denial."). But see Ellison v. Ventura Port Dist.,
80 Cal. App. 3d 574, 581, 145 Cal. Rptr. 665, 669 (1978) (doctrine does not preclude enforce-
ment of contract requiring port district to maintain a navigation and drainage channel "since
the doctrine is an archaic one and should not be unduly extended"); infra notes 155-66 and
accompanying text.
The decision to grant specific performance lies completely within the court's discretion.
See Marble, 77 U.S. at 357; Engemoen, 26 F.2d at 579. But see LaClede Gas Co. v. Amoco
Oil Co., 522 F.2d 33, 39 (8th Cir. 1975) (holding that specific performance is a matter of right
if the plaintiff meets the equitable rules governing specific performance and shows that the
contract was fair); Schwartz, The Case for Specific Performance, 89 YALE L.J. 271 (1979)
(specific performance should be as readily available to plaintiffs as damages).
153. See Fleischer v. James Drug Stores, 1 N.J. 138, 148, 62 A.2d 383, 388 (1948) ("Eq-
uity may decline jurisdiction where the execution of its decree for specific performance would
entail continuing and constant superintendence over a considerable period of time; but this is
a rule of convenience of administration, rather than a limitation on jurisdiction .... ).
154. See, e.g., Virginian Ry. v. System Fed'n No. 40, 300 U.S. 515, 552-53 (1937) (Court,
in affirming district court's decree in equity commanding railway company to negotiate with
the authorized representative of the employees, observed that "[t]he peaceable settlement of
labor controversies, especially where they may seriously impair the ability of an interstate rail
carrier to perform its services to the public, is a matter of public concern."); Joy v. St. Louis,
138 U.S. 1, 47-50 (1891) (Circuit Court had power to specifically enforce agreement granting
railway companies the continuing right, unlimited in time, to use for a fair compensation a
right of way running through a public park.). But see Arizona Edison Co. v. Southern Sierras
Power Co., 17 F.2d 739, 741 (9th Cir. 1927) (specific performance of fifteen-year contract for
supply of electric energy denied, court noting that "public interests were in no way imperiled,
and no principle of public policy prevented the relegation of the plaintiff to his legal
remedies").
155. As early as 1894, the New York Court of Appeals recognized that although there
existed a split of authority regarding the propriety of granting specific performance of long-
term contracts, the weight of authority allowed a court of equity, in its discretion, to grant a
decree of specific performance when the contract provisions were uncomplicated and easy to
enforce. Prospect Park v. C.I.R. Co., 144 N.Y. 152, 159-60, 39 N.E. 17, 19 (1894) (agree-
ment between two railroad companies whereby one agreed to allow the other to run cars over
its tracks for twenty-one years). See also Texas Co. v. Central Fuel Co., 194 F. 1, 14-15 (8th
Cir. 1912) (long-term nature of contract does not preclude specific performance where con-
tract does not involve "skill, personal labor, and cultivated judgment" and is unlikely to
require judicial supervision if performed in good faith); Western Union Tel. Co. v. Penn-
sylvania Co., 129 F. 849, 869-71 (3rd Cir. 1904) (court of equity may grant specific perform-
ance of a contract which is continuous in operation where such relief simply requires
preservation of the status quo which has existed between the parties for nearly half a
century).
156. See Linzer, On the Amorality of Contract Remedies-Efficiency, Equity, and the Sec-
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term contracts. 157 For example, courts have specifically enforced
long-term agreements such as requirements contracts, 158 mortgage
commitments,1 59 leases of shopping center spaces, 160 a cooperative
and Restatement, 81 COLUM. L. REV. 1 11, 119-20, 126-30 (1981). Several commentators
have advocated greater flexibility in the use of specific performance generally. See Linzer,
supra, at 111; Schwartz, supra note 152, at 271; Wright, The Law of Remedies as a Social
Institution, 18 DET. L. REv. 376, 377-78 (1955).
157. Although modem courts may be more prone to grant specific performance of long-
term contracts (see Linzer, supra note 156, at 126-27), several decisions in the late nineteenth
and early twentieth centuries allowed this remedy in cases involving contracts with many
years left to run. For example, in Franklin Tel. Co. v. Harrison, 145 U.S. 459, 474 (1892) the
Supreme Court specifically enforced an agreement under which a manufacturing company
obtained from a telegraph company the right to use, indefinitely, a telegraph wire constructed
by the manufacturing company upon the telegraph company's poles. In so holding, the court
noted that periodic actions at law to recover damages for the denial of such use would be an
inadequate substitute for an injunction which would safeguard the plaintiffs against "perpetu-
ally recurring denials of their rights." See also Union Pac. Ry. v. Chicago & C. Ry. Co., 163
U.S. 564 (1896) (Court specifically enforced 999-year agreement for trackage rights.).
Although Union Pacific involved contracts between railroads and therefore might have
been sustained upon the public interest exception to denials of specific performance (see supra
note 154 and accompanying text), the court also emphasized that the public in general bene-
fits when parties to a contract honor their respective obligations. Id. at 604. This expansive
view of "public interest" arguably would favor specific performance in cases unaffected by a
true public exigency. See also St. Regis Paper Co. v. Santa Clara Lumber, 173 N.Y. 149, 160,
65 N.E. 967, 970 (1903) ("the time over which a contract extends is not necessarily control-
ling as to specific performance").
158. See, eg., LaClede Gas Co. v. Amoco Oil Co., 522 F.2d 33, 39 (8th Cir. 1975) (con-
tract to supply propane gas which, although lacking a definite time of duration, was likely to
end in 10 or 15 years).
159. See First Nat'l State Bank v. Commonwealth Fed. Sav. & Loan Ass'n, 610 F.2d 164
(3d Cir. 1979) (specific performance of standby commitment for permanent mortgage); Selec-
tive Builders, Inc. v. Hudson City Say. Bank, 137 N.J. Super. 500, 349 A.2d 564 (Ch. Div.
1975) (specific performance of permanent mortgage loan commitment). Selective Builders
represents a departure from the traditional denial of specific performance of such loan agree-
ments on the ground that because money is fungible, a damage remedy is adequate. See
Linzer, supra note 156, at 126-27. See also Groot, Specific Performance of Contracts to Pro-
vide Permanent Financing, 60 CORNELL L. REV. 718, 742 (1975) (author advocates confining
remedy of specific performance in cases involving breach of a loan commitment to those "in
which a lender is actually able to prove inability to make an alternative investment or a
borrower can demonstrate the unavailability of alternate financing.").
160. See, eg., City Stores Co. v. Ammerman, 266 F. Supp. 766 (Dist. D.C. 1967), aff'd,
394 F.2d 950 (D.C. Cir. 1968) (specific performance of option contract to lease a store in
shopping center for a long period of years); Dover Shopping Center, Inc. v. Cushman's Sons,
Inc., 63 N.J. Super. 384, 164 A.2d 785 (N.J. Sup. Ct. 1960) (specific performance of lease of
space in shopping center). But see Lorch, Inc. v. Bessemer Mall Shopping Center, Inc., 310
So. 2d 872 (Ala. 1975) (court refused to specifically enforce lease of shopping center space
which required lessee to continue its merchandising operations during the lease term); Gross-
man v. Wegman's Food Markets, Inc., 43 A.D.2d 813, 350 N.Y.S.2d 484 (1973) (court re-
fused to grant lessor specific performance of remaining 12 1/2 years of a 15-year lease of store
in shopping center by food market operator); Security Builders, Inc. v. Southwest Drug Co.,
244 Miss. 877, 147 So. 2d 635 (1962) (denied specific performance in action against lessee to
continue occupancy of premises for five remaining years of a 10-year lease.). See also Chavin
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contract, 16' a perpetual contract to provide hospital accomodations
and services,162 a pension contract,163 and even the alimony provi-
sions of separation agreements which have not been included in the
divorce decrees. 164 Some courts justify their decisions to order spe-
cific performance of long-term contracts by minimizing the extent
to which the enforcement of a particular contract would require ju-
dicial supervision, 165 or by focusing on the inadequacy of a damage
remedy at law,' 66 while others emphasize a strong public interest
component. 6
7
v. Rosin Co., 246 A.2d 921 (Del. 1968) (no jurisdiction to grant specific performance since
landlord could be compensated adequately in an action at law for damages).
161. See Fleischer v. James Drug Stores, 1 N.J. 138, 62 A.2d 383 (1948) (specific enforce-
ment of continuing cooperative contract).
162. See Portland Section of Council of Jewish Women v. Sister of Charity of Providence,
266 Or. 448, 513 P.2d 1183 (1973) (requiring defendant to furnish accommodations and serv-
ices in perpetuity to one person at a time selected by plaintiff in return for plaintiff's payment
of $5000).
163. See Munchak Corp. v. Caldwell, 46 N.C. App. 414, 265 S.E.2d 654 (1980) (specifi-
cally enforced pension contract).
164. See, e.g., Moore v. Moore, 297 N.C. 14, 252 S.E.2d 735 (1979); Doerfler v. Doerfler,
196 A.2d 90 (D.C. 1963); Strasner v. Strasner, 232 Ark. 478, 338 S.W.2d 679 (1960). But see
Note, Specific Performance of Separation Agreements: Is the Remedy Enforceable?, supra
note 93, at 876 (noting that the practical significance of specifically enforcing separation
agreements is diminished when courts refuse to hold a defaulting party in contempt of court
on the ground that the judiciary's use of the contempt power in this context violates the
Constitution's prohibition against imprisonment for debt).
165. See, e.g., Ellison v. Ventura Port Dist., 80 Cal. App. 3d 574, 145 Cal. Rptr. 665, 669
(1978) (dredging of a channel does not require complex acts and "should place no great
burden on the court to supervise."); Roberts v. Brewer, 371 S.W.2d 424 (Tex. Ct. App. 1963)
(exclusive right to place amusement machines in defendant's lounge so long as defendant
operates the establishment); Dover Shopping Center, Inc. v. Cushman's Sons, Inc., 104 A.2d
785, 790-91 (N.J. 1960) (lessor waived judicial supervision); Fleischer v. James Drug Stores,
1 N.J. 138, 62 A.2d 383, 388 (1948) (Specific performance not impracticable because all that
is required is that corporation furnish druggist with the same services and supplies as all
other participants as long as contract exists).
166. See, e.g., First Nat'l State Bank v. Commonwealth Fed. Say. & Loan Ass'n, 610
F.2d 164, 171-74 (3d Cir. 1979) (evidence showed impracticability of calculating damages);
City Stores Co. v. Ammerman, 266 F. Supp. 766, 776 (1967), aff'd, 394 F.2d 950 (D.C. Cir.
1968) (damages not capable of precise calculation and would "in no way compensate the
plaintiff for loss of the right to participate in the shopping center enterprise and for the almost
incalculable future advantages that might accrue to it as a result of extending its operations
into the suburbs"); Moore v. Moore, 297 N.C. 14, 17, 252 S.E.2d 735, 738 (1979) (multiple
damage actions at law would involve "unusual and extreme hardship"); Dover Shopping
Center, Inc. v. Cushman's Sons, Inc., 63 N.J. Super. 384, 394, 164 A.2d 785, 791 (1960)
("difficulty in measuring the harm that would come from the withdrawal of one of the mem-
bers of a semi-cooperative enterprise like a shopping center"); Fleischer, I N.J. at 140, 62
A.2d at 387-88 (1948) (damage action at law for corporation's breach of contract by discon-
tinuing service to druggist would not afford adequate remedy).
167. See, e.g., LaClede Gas Co. v. Amoco Oil Co., 522 F.2d 33, 39 (8th Cir. 1975) (pro-
pane gas supply contract).
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Virtually no court has discussed in detail the mechanics by
which specific enforcement of a long-term contract will be effectu-
ated through retained jurisdiction. As a practical matter, the en-
forcement of a contract with many remaining years may necessitate
continuous judicial involvement for a long period of time.'68 In
Roberts v. Brewer,'6 9 for example, the court specifically enforced an
agreement in which the defendant lounge operator agreed to give
the plaintiff the exclusive right to place amusement machines in her
place of business for as long as the defendant operated the establish-
ment. In so holding, the court rejected the defendant's contention
that specific enforcement of the agreement should not be granted
because it would require constant supervision by the court over a
long period of time. 7 ° In another case, Ammerman v. City Stores
Co., 17" the court specifically enforced an option contract under
which shopping center operators promised to offer a long-term lease
in the center to the plaintiff department store with terms at least
equal to those granted other major department stores. Although
the option contract lacked several substantial terms, the district
court found that the "crucial elements of rate of rental and the
amount of space" could be determined easily from the defendant's
lease with another department store.'72 Furthermore, in dismissing
the defendant's argument that a grant of specific performance
would involve the court in "insuperable difficulties of supervision,"
the court observed that the appropriate standards for construction
of the plaintiff's store were detailed in defendant's lease with an-
other department store "with sufficient particularity as to make de-
sign and approval of plaintiff's store a fairly simple matter, if the
parties deal with each other in good faith and expeditiously."' 73 In
order to carry out its order of specific performance, the court re-
tained jurisdiction and reserved the option of appointing a special
168. Once a court orders specific performance, that court's jurisdiction over the case con-
tinues until the party involved has complied with the decree. See Princess Lida of Thurn and
Taxis v. Thompson, 305 U.S. 456, 461 (1939). See also Texas Co. v. Central Fuel Oil Co.,
194 F. 117 (8th Cir. 1912) (noting that seminal federal cases have granted specific perform-
ance of long-term contracts although the remedy "may necessarily result in the court retain-
ing the cause to settle questions which may arise under the contract thereafter").
169. 371 S.W.2d 424 (Tex. 1963).
170. See id. at 425. The court did not believe that specific enforcement of the agreement
would require "constant or continuous supervision by the court" since all that would be
required is that the defendant place plaintiff's machines in her business establishment "as
long as she operates the same." Id. See supra note 165 and accompanying text.
171. 266 F. Supp. 766 (1967), aff'd, 394 F.2d 930 (D.C. Cir. 1968).
172. Ammerman, 266 F. Supp. at 774.
173. Ammerman, 266 F. Supp. at 778.
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master to help settle any differences which might arise. 174 Ammer-
man illustrates the willingness of some courts to award specific per-
formance and retain jurisdiction even though such action may
involve the court in a continuous and difficult process of long-term
supervision. 1 75
D. Workers' Compensation
Retained jurisdiction is an important factor in many states in
cases involving workers' compensation claims. The theory underly-
ing worker's compensation is that the injured worker should receive
some funds in the nature of partial wage replacement for his loss of
present and future earning capacity. 176 Frequently, the severity of a
particular injury and the extent to which it will incapacitate a
174. Id. at 778, 394 F.2d at 956.
175. The district court in Ammerman thus found that the difficulties of supervision in
specifically enforcing the option contract did not outweigh the importance of specific per-
formance to the plaintiff. Ammerman, 266 F. Supp. at 776. Link v. State, 180 Mont. 469, 591
P.2d 214 (1979) is another decision in which the lower court explicitly retained jurisdiction to
insure compliance with its decree of specific performance. Id. at 479, 591 P.2d at 220 (quot-
ing District Court Finding of Fact No. 42). In Link, the plaintiff concessionaires brought an
action against the State of Montana for specific performance of an agreement under which the
Montana State Park Commission agreed to operate and maintain a mountain railroad and
provide payments to the plaintiffs of a certain percentage of the railroad fare. Under the
original agreement between the plaintiffs and defendant, the plaintiff concessionaires were
given the right to operate concessions at the state park for payment of 10% of their gross
receipts to the State Park Commission. In addition, the plaintiffs agreed to construct certain
permanent improvements, which were to become the property of the Park Commission upon
construction and were to be leased to the plaintiffs. This agreement was to last for a twenty-
five year term, and the plaintiffs had an option to renew. The plaintiffs constructed a moun-
tain railroad under this agreement which they operated for three years, at which time the
parties signed a supplemental agreement whereby the Park Commission took over the opera-
tion and maintenance of the railroad in exchange for paying the plaintiffs a certain percentage
of the railroad fare to compensate them for their equity in the railroad. At the expiration of
the original agreement, the plaintiffs exercised their option to renew as per the terms of the
supplemental agreement. Six years later, the successor to the Park Commission refused to
make any further repairs to the railroad and discontinued its use.
The lower court specifically enforced the agreement and ordered the state to provide
plaintiffs with an operable railroad which the plaintiffs could run. The Supreme Court of
Montana affirmed the lower court's decree, but ordered the state to complete its performance
of the agreement by constructing a working railroad within two years from the date of the
issuance of the opinion. In so holding, the court rejected the State's argument that granting
specific performance of the agreement would require the court to engage in "continuous pro-
tracted supervision and direction with the requirement of special knowledge, skill and judg-
ment." Id. at 483, 591 P.2d at 222. In support of its position, the Montana Supreme Court
observed that 6"[a] court sitting in equity has all of the power requisite to render justice be-
tween the parties, particularly where 'the intent and disposition of the department is not to
perform its contractual obligations.'" Id. (quoting District Court's Conclusion of Law K).
176. Kelly, Workers' Compensation and the Periodic Payment Settlement Technique, INS.
CouNs. J., Oct. 1981, at 659, 660.
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worker in the future are unknown at the time when the state com-
mission or other appropriate body determines the initial award.
Provisions for reopening cases and modifying awards exist in every
jurisdiction to combat this uncertainty, but the laws of each state
vary significantly with respect to the qualifications and limitations
upon a claimant's right to seek modification. 177 In nearly all juris-
dictions, however, the exercise of retained jurisdiction by the state
worker's compensation commission is the vehicle through which
worker's compensation awards are modified.
Although disability awards may be classified either as perma-
nent or temporary, retained jurisdiction typically is exercised on a
long-term basis with respect to permanent disability awards. Some
states place a ceiling upon the number of weeks for which perma-
nent disability can be granted,'78 while others allow a claimant to
receive permanent disability for life.'7 9 States also differ with re-
spect to the time limitations placed upon the commission's author-
ity to reopen and modify all disability awards. 180 The number of
years for which a commission can retain jurisdiction over a particu-
lar case thus depends upon the state's particular rules governing the
duration of the original award or the duration of the modification
period, or both. 8'
In a few states such as New York,182 Maryland,' 8 3 and North
177. See Comment, Reopening and Modifying Awards in Vermont Workers' Compensa-
tion Cases, 9 VT. L. REV. 289, 289-90 (1984) [hereinafter Vermont Workers' Compensation
Cases].
178. See, eg., N.M. STAT. ANN. §§ 52-1-41, 52-1-42 (1978) (award of either permanent
total or permanent partial disability may not exceed 600 weeks).
179. See, eg., ILL ANN. STAT. ch. 48, paras. 138.8(7)(b), 138.8(e) and 138.8(f) (Smith-
Hurd 1986) (allowing total permanent disability for the claimant's life but limiting awards of
partial permanent disability resulting from loss of specific members of the body to set periods
of time); N.Y. WORK. COMP. LAW § 15(1) (allowing awards of permanent total disability for
the entire term of the disability).
180. See infra notes 191-95 and accompanying text.
181. See infra 197-209 and accompanying text.
182. See N.Y. WORK. COMP. LAW § 123 ("The power and jurisdiction of the board over
each case shall be continuing, and it may, from time to time, make such modification or
change with respect to former findings, awards, decisions or orders relating thereto, as in its
opinion may be just .... "); Desrosiers v. A. Filkins, Inc., 11 A.D.2d 820, 202 N.Y.S.2d 814
(1960) (Under § 123 of statute granting Board continuing jurisdiction over all matters before
it, the case was properly reopened in the interest ofjustice although medical evidence did not
establish change in condition of injured employee.); Landrum v. Empire Carriers Corp., 2
A.D.2d 912, 156 N.Y.S.2d 448 (1956) (Board did not exceed limits of its discretion under
statutory grant of continuing jurisdiction in reopening case to permit consideration of claim
for double compensation on ground that claimant was under 18 at time of the accident after
Board had awarded single compensation and closed the case.). But see Palmeri v. E.I. Du-
Pont DeNemours & Co., 3 A.D.2d 782, 160 N.Y.S.2d 62 (1957) (court assumed, without
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Dakota, 184 statutes exist which invest the commission with a broad
scope of authority to reopen worker's compensation cases "in the
interest of justice or for any good reason."' 85 North Dakota, for
example, has a statute which provides that if the original claim for
compensation was properly filed, the commission may review the
award "at any time ... and in accordance with the facts found on
such review, may end, diminish, or increase the compensation pre-
viously awarded, or, if compensation has been refused or discontin-
ued, may award compensation."' 86  In discussing that state's
worker's compensation laws, the North Dakota Supreme Court ob-
served: "There appears to be nothing in our statute and no case law
in our state which limits the bureau to reopening an award only
upon proof of a change in the claimant's condition."' 8 7 North Da-
kota thus insures, without qualification, the ongoing jurisdiction of
the state commission for an indefinite period of time. The effect of
this approach is to preclude the operation of res judicata with re-
spect to all commission decisions on all issues.' 88
For reasons of administrative convenience, most jurisdictions
impose some limitations on a commission's power to reopen and
deciding, that Board's statutory power to reopen cases under § 123 of the Workmen's Com-
pensation Law is limited by § 22 to cases where there has been a "change of condition").
183. See MD. ANN. CODE art. 101, § 40(c) (1986) ("The powers and jurisdiction of the
Commission over each case shall be continuing, and it may, from time to time, make such
modifications or changes with respect to former findings or orders with respect thereto as in
its opinion may be justified ...."); Industrial Commission Rules of Procedure No. 11 (pro-
viding that Commission can modify awards upon application of a party only upon changed
conditions, but can exercise unqualified continuing jurisdiction upon its own motion "and for
reasons deemed by it to be sufficient" can "make such modification or change with respect to
its former findings or orders relating to any such case as in its opinion may be just"); Subse-
quent Injury Fund v. Baker, 40 Md. App. 339, 345, 392 A.2d 94, 98 (1978) ("Maryland,
which has one of the broadest re-opening statutes, not only gives the Commission continuing
jurisdiction over each case, it also invests the Commission with blanket power to make such
changes as in its opinion may be justified."); Stevenson v. Hill, 170 Md. 676, 684, 185 A. 551,
555 (1936) (observing that the Commission's power to reopen is not limited to cases in which
the disability has become aggravated, diminished or terminated).
184. See infra notes 186-88 and accompanying text.
185. A. LARSON, THE LAW OF WORKMEN'S COMPENSATION § 81.00 (1984).
186. N.D. CENT. CODE § 65-05-04 (Supp. 1983).
187. Haggart, Inc. v. North Dakota Workmen's Compensation Bureau, 171 N.W.2d 104,
108 (N.D. 1969).
188. See id. at 107-08. In Haggart, the court held that a 1962 award of temporary total
disability payments was not res judicata of any issue and that when the Bureau granted the
employer's petition for a rehearing of a 1963 award of permanent total disability and permit-
ted the employer "to go into all the issues, not just that of whether the injury was temporary
or permanent, the case was before the Bureau just as though those issues were being faced for
the first time." Id. at 108.
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modify awards. 189  Typically, a claimant must prove mistake or
fraud, present newly discovered evidence, or show that his condi-
tion has changed since the initial award.1 90 Moreover, although
some states do not place any time limitations upon the commis-
sion's authority to reopen a case and modify an award due to a
claimant's changed condition, 19 1 the majority of jurisdictions pre-
clude the commission from reopening a case after a certain pe-
riod.'9 2 The methods by which states limit the modification period
include setting fixed periods for modification running from the time
of the injury, 193 the award date, 194 or the date of final payment.1 95
Many jurisdictions allow the state commission to exercise re-
tained jurisdiction over a worker's compensation case on a long-
term basis. 196 This authority arises by virtue of the rules governing
the duration of the original award or the relevant modification pe-
riod, or both. For example, the New Mexico statute enables the
commission to retain jurisdiction to modify awards for over eleven
189. A. LARSON, supra note 185, § 81.00.
190. See, eg., Ky. REv. STAT. ANN. § 342.125 (Baldwin 1969); NEV. REV. STAT.
§ 616.545 (1979); Buxton v. Industrial Comm'n, 587 P.2d 121, 123 (Utah 1978) (In discuss-
ing the statute permitting the Industrial Commission to make modifications of its former
orders as "in its opinion may be justified," the Utah Supreme Court observed that the Utah
Workmen's Compensation Act has been construed to "require, as the basis of modification,
evidence of some significant change or new development in the claimant's injury or proof of
the previous award's inadequacy.") (citations omitted); Comment, Vermont Workers' Com-
pensation Cases, supra note 177, at 289-90. See also Nackley, The Continuing Jurisdiction of
the Ohio Industrial Commission, 4 OHIo N.U.L. REV. 727, 731-34 (1977) (observing that the
Ohio statute which confers unqualified continuing jurisdiction on the Industrial Commission
for a set period of time appears to be limited by judicial interpretations requiring evidence of
new or changed conditions to support modifications of final orders).
191. Comment, Vermont Workers' Compensation Cases, supra note 177, at 290 n.13. The
comment also notes that although Vermont's modification statute, VT. STAT. ANN. tit. 21,
§ 668 (1978), does not contain any time limitation, the only relevant case, Bosquet v. Howe
Scale Co., 96 Vt. 364, 120 A. 171 (1923), has interpreted the statute as requiring that any
modifications must occur before the pending compensation claim is disposed of, thus prevent-
ing a reopening after the final payment from the original award. Comment, Vermont Work-
ers' Compensation Cases, supra note 177, at 291-94.
192. A. LARSON, supra note 185, § 18.21.
193. See, e.g., CAL. LAB. CODE § 5410 (West 1983) (jurisdiction continued for five years
after date of injury).
194. See, e.g., ILL. ANN. STAT. ch. 48, para. 138.19(h) (Smith-Hurd 1983) (jurisdiction
continued for 30 months after award date to modify award at the request of either party).
But see id., para. 138.8(g) (every award for permanent total disability is subject "to annual
adjustments as to the amount of the compensation rate therein provided").
195. See, e.g., GA. CODE ANN. § 114-709(b) (1982) (two years after final payment); IND.
CODE ANN. § 22-3-3-27 (West 1978) (two years after final payment, or one year after final
payment in the case of applications for increased permanent partial disability); N.C. GEN.
STAT. § 97-47 (1985) (two years after final payment). But see infra note 198 and accompany-
ing text.
196. See A. LARSON, supra note 185, § 81.53(a), for list of jurisdictions.
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years.197 In West Virginia, the commission's authority to modify an
award of permanent disability can be exercised for an indefinite pe-
riod of time, as the operative statute allows a case involving a per-
manent disability award for a non-fatal injury to be reopened within
a five-year period "after the Commissioner shall have made the last
payment in the original award or any subsequent increase."'' g Simi-
larly, in those states lacking any time limitation on modifying disa-
bility awards, t99 the respective commissions presumably retain
jurisdiction over a case until the claimant's death.2"
In those jurisdictions where the commission retains jurisdiction
for a substantial period of time, modifications of the original award
have been allowed many years after the initial award was ren-
dered.2"1 The principle of res judicata generally does not bar a sub-
sequent modification upon a showing of changed circumstances
because a compensation award is regarded as adjudicating the
claimant's condition at the time the award is entered and is not de-
terminative of the claimant's future condition.2"2 Metropolitan Cas-
ualty Insurance Co. v. Industrial Commission,2" 3 a Wisconsin case,
involved a petition for modification filed over twenty years after the
197. In Churchill v. City of Alburquerque, 66 N.M. 325, 327, 347 P.2d 752, 752, 753
(1959), the court held that in New Mexico a judgment involving disability is not final until
the full statutory period of 550 weeks has passed, and therefore the court automatically re-
tains jurisdiction during this period to modify awards. N.M. STAT. ANN. § 52-1-41A (1978)
now provides for permanent disability up to 600 weeks.
198. W. VA. CODE § 24-4-16 (1985) (emphasis supplied). See also Gregg v. Sun Oil Co.,
388 N.E.2d 588, 590 (Ind. 1979) (Commission can adjudicate applications for increases of
awards so long as they are "filed within one year from the last day on which compensation
was paid, either under the original award or a previous modification ....") (footnote omitted).
(emphasis supplied); MD. ANN. CODE art. 101, § 40(b) & (c) (1985) (continuing jurisdiction
to readjust payments so long as the application for such modifications are "made to the Com-
mission within five years next following the last payment of compensation").
199. See Comment, Vermont Workers' Compensation Cases, supra note 177, at 290 n. 13.
200. See, e.g., NEV. REV. STAT. § 616.545 (1979) ("If a change of circumstances war-
rants an increase or rearrangement of compensation during the life of an injured employee,
application may be made therefor.") (emphasis supplied); MINN. STAT. ANN. § 176.461
(Supp. 1983) ("[Tlhe worker's compensation court of appeals, for cause, at any time after an
award, upon application of either party... may set the award aside and grant a new hearing
.... ").
201. For example, New York has taken steps to alleviate the possible problems this could
cause by creating a special "fund for reopened cases" out of which claims based on cases
reopened at least seven years after an injury and three years after the last compensation
payment are paid. See N.Y. WORK. COMP. LAW § 25-a (McKinney 1965). The statute also
provides that no claim will be allowed against the fund unless filed within "eighteen years
from the date of the injury or death and... eighty years from the date of the last payment of
compensation." Id. § 25-a(6).
202. See infra notes 261-62 and accompanying text.
203. 260 Wis. 298, 50 N.W.2d 399 (1951).
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initial injury. In that case, the employee was injured in the autumn
of 1927 but did not suffer a disability from the accident until August
1928.2" He received a sum for his disability in the fall of 1928.205
In May 1949, the employee filed a second claim with respect to the
1927 injury, and the commission issued an interlocutory order re-
quiring the insurance company. 6 to pay for medical services ren-
dered to the claimant in 1948 and 1949, and reserving jurisdiction
as to the duration and extent of the claimant's disability.2"7 The
Supreme Court of Wisconsin affirmed the commission's order, hold-
ing that the state's six-year statute of limitations2 8 applies only to
the time in which a claimant must institute proceedings, and that
the limitation had no application once proceedings have been
commenced.20 9
In contrast to the time limitations which may exist with respect
to modifying disability benefits, most states lack a limitation on the
period of time for which a claimant can recover medical benefits in
a worker's compensation case. Instead, many states require that an
employer pay all initial, as well continuing, medical, surgical, sup-
ply, and retraining costs until the claimant is cured or ready to re-
enter the work force either in his previous capacity or in a new posi-
tion.210 The exercise of retained jurisdiction by the state commis-
sion is critical in this context, as it is the mechanism through which
these continuing medical benefits are awarded. Due to the absence
of any time limitations on these awards, a commission can be called
upon to enforce a claim for medical benefits long after the issuance
of the original award. Thus, in Andrew v. Decker,2"' the Maryland
204. Id. at 299-300, 50 N.W.2d at 400. The employee, a shoe factory worker, injured his
left ankle when a shoe rack fell on him. In August 1928, he developed an ulcer as a result of
the injury and was disabled until October 13, 1928. Id.
205. Id.
206. Id. at 300-01, 50 N.W.2d at 400. The employer corporation was dissolved in 1939,
but the Metropolitan court held that the dissolution did not terminate the insurance carrier's
liability. Id. at 309, 50 N.W.2d at 404.
207. Id. at 301, 50 N.W.2d at 401.
208. Ch. 453, § 3, Laws of 1929 (currently Wis. STAT. ANN. § 102.17(4) (West 1973))
which provides: "The right of an employee to proceed under Section 102.17 shall not extend
beyond 12 years from the date of injury or death or from the date that compensation, other
than treatment or burial expenses, was last paid, whichever date is latest."
209. Metropolitan, 260 Wis. at 306-07, 50 N.W.2d at 403.
210. See, e.g., N.Y. WORK. COMP. LAW § 13; CAL. LAB. CODE § 4600; ILL. ANN. STAT.
ch. 48, para. 138.8(a) (Smith-Hurd 1986); N.M. STAT. ANN. § 52-1-49 (1978). See also An-
derson v. Liberty Mutual Ins. Co., 138 So. 2d 181, 187 (La. 1962) ("a compensation claimant
is entitled to a reservation of his right to assert a claim in the future for whatever additional
amount he may incur for treatment of his injuries").
211. 245 Md. 459, 226 A.2d 241 (1967).
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Court of Appeals upheld a claim for medical expenses in a worker's
compensation case even though the claim was made twelve years
after the last payment under the original award. In so holding, the
court observed that the liability of the employer to furnish free
nursing services and treatment is not subject to a period of
limitations. 212
A state commission also can expressly reserve jurisdiction in a
given situation, in effect investing the commission with continuing
jurisdiction. This approach typically is invoked when a commission
cannot determine the extent of a claimant's permanent disability at
the time of hearing and when the medical evidence suggests the
need for future treatment. In such instances, any order entered by
the commission will not be regarded as final, and the commission
may retain jurisdiction for an indefinite period.213
212. Id. at 463, 226 A.2d at 243. See also Castellano's v. Industrial Comm'n, 15 Ariz.
App. 319, 488 P.2d 675 (1971) (reopened medical award 18 years after injury); Workman's
Compensation Dep't v. Niezwaag, 452 P.2d 214 (Wyo. 1969) (reopening for further medical
benefits 14 years after injury).
213. In Wisconsin, for example, the following test is utilized for reserving jurisdiction in
this context:
An employee's disability is no longer temporary when the point is reached that
there has occurred all of the improvement that is likely to occur as a result of treat-
ment and convalescence. At such point the commission is enabled to make a deter-
mination of percentage of permanent disability and award compensation benefits
therefor. If the record before the commission indicates that a definite determination
cannot then be made that the employee will not sustain a greater percentage of
disability in the future the commission should reserve jurisdiction by making its
award interlocutory.
Larsen Co. v. Industrial Comm'n, 9 Wis. 2d 386, 392-93, 101 N.W.2d 129, 132 (1960). See
also Manitowoc County v. Department of Industry, Labor & Human Relations (ILHR), 88
Wis. 2d 430, 276 N.W.2d 755 (1979) (affirmed retained jurisdiction; credible medical evi-
dence showed that claimant's permanent disability likely to increase); County of Vernon v.
Department of ILHR, 60 Wis. 2d 736, 211 N.W.2d 441 (1973) (reserving jurisdiction regard-
ing permanent disability). Courts in other jurisdictions have also approved decisions of state
commissions to retain jurisdiction to make an award of permanent disability benefits. See,
e.g., Reynolds v. Browning Ferris Indus., 106 Idaho 894, 684 P.2d 296 (1984) (retention of
jurisdiction "for a reasonable time" pending completion of claimant's retraining and subse-
quent final permanent disability rating when the anticipated retraining period exceeded the
state's five year limitation for modification of awards and pending the determination of a final
impairment rating when the effects of claimant's degenerative medical condition would prob-
ably become evident over a period of time exceeding the five year limit); Brooks v. Duncan,
96 Idaho 579, 583, 532 P.2d 921, 925 (1975) (the relevant statutes "do not set any public
policy limiting the amount of time within which the Industrial Commission can retain juris-
diction after making a temporary allowance in order to make a final permanent award to an
injured employee"); Pratt v. Central Upholstery Co., 252 N.C. 716, 720, 722, 115 S.E.2d 27,
32-33 (1960) ("Commission does not exceed its authority when it retains jurisdiction for fur-
ther adjustments pending final award."). See generally, A. LARSON, supra note 185, at
§ 81.53(a).
In addition, sometimes a commission will retain jurisdiction for a specific purpose for only
a limited period of time. See, e.g., Boccarossa v. Nationwide Mututal Ins. Co., 104 R.I. 711,
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In some jurisdictions, the commission's authority to retain juris-
diction is broadly interpreted. In Wisconsin, for example, the state
supreme court held that an interlocutory order of the commission
which specifically reserved jurisdiction only with regard to perma-
nent disability and medical treatment did not prevent the commis-
sion from awarding further temporary disability benefits where
there was no finding that the claimant's healing period had
ended.214 The court noted cases holding that res judicata does not
apply to interlocutory orders of the Industrial Commission 2 5 and
rejected the employer's contention that retaining jurisdiction over a
single issue does not reserve the power to reconsider all issues.2 16
Other jurisdictions take a more narrow view regarding the scope
of the commission's authority to retain jurisdiction. In Trigg v. In-
dustrial Commission,217 the Illinois Commission ordered payment
of the award to the employee's widow as the employee's "sole de-
pendent," and stated that the award was "subject to the further or-
der of this Commission." '218 When the widow remarried, the
daughter petitioned the commission for the balance of the award,
alleging that the initial order reserved jurisdiction in the commis-
sion "to make such further orders therein as it might deem
proper.'219 The state supreme court rejected this argument and
held that the prior order was res judicata because under the existing
statute the commission lacked the authority to reopen its prior or-
der which determined the widow to be the sole dependent.22 ° In so
holding, the court drew a distinction between retaining jurisdiction
over a matter which remained open for future adjudication "and a
general order purporting to reserve jurisdiction over a cause when
an order has been entered covering and adjudicating all matters in
248 A.2d 593 (1968) (commission should retain jurisdiction of claimant's petition for work-
men's compensation until judgment in civil action against third-party tortfeasor is rendered).
214. American Motors Corp. v. Industrial Comm'n, 26 Wis. 2d 165, 132 N.W.2d 238
(1965).
215, Id. at 170 n.6, 132 N.W.2d at 241 n.6.
216. Id. at 169, 132 N.W.2d at 240-41.
217. 364 I11. 581, 5 N.E.2d 394 (1936).
218. Id. at 583, 5 N.E.2d at 395.
219. Id. at 585, 5 N.E.2d at 396.
220. Id. at 588-89, 5 N.E.2d at 398. In this regard, the court also observed:
To permit a general reservation of a cause after an order determining those who
constitute the dependents of the deceased at the time of his death, fixing the award
and directing payment to a named dependent for her sole support, would be judicial
legislation by judgment. There would be no place in the course of the litigation
where and when it could be definitely known that it had ended.
Id. at 587-88, 5 N.E.2d at 397.
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issue. ' 22 ' According to the court, the commission may retain juris-
diction in the former situation, but it lacks the power to relitigate,
review, vacate, or modify matters decided in the latter instance.222
Similarly, in Call v. Benevolent and Protective Order of Elks,22 3 the
Supreme Court of South Dakota stated that although retaining ju-
risdiction "is a legitimate and logical method for the department to
utilize in administering the provisions of the worker's compensation
statutes," it "should be used cautiously and only in exceptional
cases." 2 24 The court further noted that even if the Department of
Labor retains jurisdiction over one or more specific issues, it should
enter a final order in all other matters so that the process does not
"provide a secondary means of reviewing an otherwise final
order.
, 225
Sometimes a state commission will not expressly reserve juris-
diction over a particular matter but will do so by implication. In
these instances, courts generally will uphold the commission's exer-
cise of continuing jurisdiction.226  For example, in Williams v.
Safeway Stores,2 27 the Alaska Supreme Court held that the state
board's order impliedly reserved jurisdiction regarding the degree of
the claimant's permanent disability by stating that the claimant's
condition of permanent partial disability had changed from the
original determination of fifteen percent "to an undetermined de-
gree."' 228 The court emphasized the medical reports before the
221. Id. at 588, 5 N.E.2d at 397.
222. Id. See also Sanz v. Eden Roc Hotel, 140 So. 2d 104, 107 (Fla. 1962) (deputy lacks
power to relitigate or review matter decided by order entered after adjudicating all matters at
issue whereas he can retain jurisdiction over a matter which is postponed for future
adjudication).
223. 307 N.W.2d 138 (S.D. 1981).
224. Id. at 140.
225. Id. In Call, the court affirmed the Department of Labor's reservation of jurisdiction
regarding compensation for the claimant's partial disability until the time when the degree of
such disability was capable of proof. The court noted, however, that because the department
entered a final order denying the claimant's petition for temporary total and permanent total
disability, "'those issues are res judicata" and could only be modified upon a showing of
changed conditions pursuant to the statutory provision. Id. See infra notes 257-62 and ac-
companying text.
226. See generally A. LARSON, supra note 185, § 81-53(b) and cases cited therein.
227. 525 P.2d 1087 (Alaska 1974).
228. Id. at 1088. In July 1966, the Board awarded the claimant temporary total disability
and 15% permanent partial disability compensation. The claimant then petitioned for a
modification of the original award, and while that petition was pending, underwent a spinal
fusion operation. At the time of the hearing on the modification petition, the claimant's
doctors were not able to rate his degree of permanent disability, and the order which the
Board issued in 1968 on the modification petition reflects this uncertainty. The Safeway ac-
tion was opened in 1972 when the claimant requested that the Board reopen consideration of
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board which presumed permanent disability but found that the de-
gree of such disability could not be rated at the time of the hearing,
and suggested that the language of the board's order must be viewed
"in its evidentiary context.' 229 Nevertheless, the court observed
that "[w]hether jurisdiction is impliedly reserved is inherently a
case-by-case determination" and cautioned that such an implied
reservation of jurisdiction should be found "[o]nly in the excep-
tional case." 230
Other courts have found an implied reservation of jurisdiction
even where the commission's order lacked any language which
would support continuing jurisdiction. Thus, in Palmeri v. Riggs-
Sargent, Inc.,23 1 an Indiana Appellate Court ruled that the Indus-
trial Board's jurisdiction regarding the claimant's permanent partial
disability continued indefinitely where the claimant had originally
requested both permanent partial and total temporary disability and
where the board apparently never ruled on the issue of permanent
disability.232
In sum, although the laws of each state vary regarding both the
circumstances under which continuing jurisdiction may be reserved,
and the applicable time limitations on such jurisdiction, the general
scheme of worker's compensation allows the appropriate state com-
mission to retain jurisdiction in numerous instances. Indeed, this
continuing jurisdiction is critical if the spirit of the law is to be effec-
tuated and justice served.
his permanent total disability compensation. Id. The Board's 1968 modification order which
was at issue in Safeway provided in pertinent part: "That the petition for modification is
granted, and the Board's July 19, 1965 order is hereby modified. The applicant's condition of
permanent partial disability has changed from 15 percent as of February 7, 1966 to an unde-
termined degree .... Id. at 1090. In holding that the Board had impliedly reserved jurisdic-
tion over the issue of permanent disability, the court stated: "In its evidentiary context, the
board's quoted language verges upon an express reservation of jurisdiction. Short of the
phrase, 'we reserve jurisdiction to determine permanent disability,' the board could not have
indicated more clearly that further compensation proceedings were contemplated as soon as
[the claimant's] condition stablized." Id. at 1091.
229. Id. at 1091-92.
230. Id. at 1091. See also Druley v. Keller, 14 Ohio Misc. 81, 236 N.E.2d 228 (1966)
(Commission's original ruling on claimant's petition for medical bills which stated "[w]hen
claimant or her counsel submit proper paid bills covering the amounts she wished refunded,
claimant's motion be further considered" held to be vague regarding any time limitations for
compliance; commission retained jurisdiction to consider claimant's petition for reimburse-
ment filed six years later).
231. 147 Ind. App. 430, 261 N.E.2d 887 (1970).
232. Id. See also Pratt v. Central Upholstery Co., 252 N.C. 716, 115 S.E.2d 27 (1960)
(claimant's post-surgery condition had not been determined sufficiently for complete assess-
ment of all claimant's compensation rights; Commission's approval was a preliminary and
interlocutory award).
CASE WESTERN RESERVE LAW REVIEW
E. Other Contexts
The foregoing discussion is not intended to provide an exhaus-
tive review of all of the areas in which the judiciary has utilized
retained jurisdiction. The potential for retained jurisdiction exists
whenever a judgment is rendered which is payable on a periodic
basis rather than in a lump sum.2 33 Moreover, cases involving anti-
233. Periodic payments are authorized by statutes allowing a judgment debtor with lim-
ited financial resources to pay from his income or by installments. See, e.g., N.J. REV. STAT.
§ 2A:17-64 (1952) (authorizing installment payments and allowing either party to petition for
modification of the order at any time); N.Y. C.P.L.R. § 5226 (McKinney 1978). In addition,
a form of periodic payment is now used under many no-fault automobile insurance statutes.
See Elligett, The Periodic Payment of Judgments, 46 INS. COUN. J., Jan., 1979, at 130, 133.
Recently, much attention has been focused on the adoption of a periodic payment proce-
dure in the context of tort claims. See American Bank and Trust Co. v. Community Hosp. of
Los Gatos-Saratoga, Inc., 36 Cal. 3d 359, 369, 683 P.2d 670, 674, 204 Cal. Rptr. 671, 677
(1984) (upholding constitutionality of state statute providing for periodic payment of future
damages in a medical malpractice action). In 1980, the National Conference of Commission-
ers on Uniform State Laws approved the "Model Periodic Payment of Judgments Act" which
utilizes this approach for compensating future tort damage awards. Although no state has
yet adopted the Model Act, several states have enacted laws which permit periodic payment
of the future damage component of medical malpractice awards. See generally Hillard, Al-
ternative Recovery Methods: Structured Settlements and Periodic Payment of Judgments, 34
FIC Q., Spr. 1984, at 237, 262-69 (citing representative statutes).
Some of these periodic payment statutes governing medical malpractice awards allow
modification of the award in certain instances, thus triggering the operation of retained juris-
diction. See, e.g., ALASKA CIv. PROC. CODE § 09.55.548(a) (1983) (authorizing annual cost
of living adjustments for unpaid payments); CAL. CIV. PROC. CODE § 667.7 (1980) (allowing
court to order all payments and resulting damages in event judgment debtor continually fails
to make payments and providing for modification upon judgment creditor's death upon peti-
tion of any party); N.M. STAT. ANN. §§ 41-5-7B, 41-5-9A (1986) (court retains jurisdiction
to adjust periodic payment award for future medical care). See also Elligett, supra at 140-44
(in discussing possibilities of reevaluation and reversion of tort judgment awards payable on a
periodic basis, author notes potential burden such procedures could place upon the judiciary);
Note, Damages-Installment Verdict in Tort Action, 12 VAND. L. REV. 490, 492 (1959) (noting
that a court in a tort action may have to retain jurisdiction to order the entire judgment due
where the judgment debtor fails to make a payment, but that retained jurisdiction for this
purpose should not be problematic in those jurisdictions where law and equity are joined).
Case authority in this general area is sparse, but at least one state supreme court has found no
constitutional objection to a provision in the state Medical Malpractice Act allowing modifi-
cation or termination of judgments on the basis of specified contingencies stated in advance of
the original judgment, assuming such provision referred only to periodic payments rather
than lump sum awards. See Arneson v. Olson, 270 N.W.2d 125, 137 (N.D. 1978) (holding
statute unconstitutional on other grounds). Installment judgments absent statutory authori-
zation are rare in the tort area, but one state supreme court has upheld a jury verdict award-
ing a personal injury plaintiff $36,000 payable in monthly installments payments of S150 over
a period of 20 years. M & P Stores, Inc. v. Taylor, 326 P.2d 804 (Okla. 1958). In Taylor, the
trial court struck the jury's periodic payment procedure subsequent to its discharge of the
jury and the Oklahoma supreme court held that "[a]fter the acceptance of the verdict and
discharge of the jury the court is without authority to change the verdict." Id. at 808. The
supreme court clearly disapproved of the installment payment procedure, however, and it is
therefore unclear whether such a verdict would be upheld if the defendant objected to it a
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trust and civil rights injunctions also demonstrate the judiciary's
willingness to exercise long-term supervision over contentious par-
ties.2 34 Even the 1984 Bankruptcy Act implicitly authorizes re-
tained jurisdiction in a number of contexts, such as permitting the
court to modify the payments of the debtor-in-possession before the
completion of his payments under the plan.2 35 Given the numerous
instances in which the doctrine is invoked, it is necessary to ques-
timely fashion. See id. at 808; Note, Damages-Installment Verdict in Tort Action, supra, at
491.
234. See Schwartz, supra note 152, at 293. The landmark case on the subject of antitrust
divestiture under the Sherman Act involves Swift & Company and several other meat packing
companies. In a consent decree entered into in 1920, all of the defendant companies were
required to divest themselves of their various subsidiary food processing companies and were
restricted to the operation of meat packing units. In the last paragraph of this order, the
court specifically retained jurisdiction to alter the order and take any other necessary action.
See United States v. Swift & Co., No. 37623 (D.C. Sup. Ct. Feb. 27, 1920). This provision for
retained jurisdiction was exercised as late as 1960, although the court in that case declined to
alter the original order. See United States v. Swift & Co., 189 F. Supp. 885 (N.D. Ill. 1960).
In the civil rights area, the retained jurisdiction approach is illustrated by Carr v. Mont-
gomery County Bd. of Educ., 232 F. Supp. 705 (M.D. Ala. 1964), wherein the court prelimi-
narily enjoined the Alabama County Board of Education from operating a compulsory
biracial school system. The express reservation of jurisdiction provided for by the court in
Carr was invoked many times during the course of the litigation surrounding the case. For a
comprehensive treatment of the first five years of litigation in this school desegregation case,
see 0. Fiss, INJUNCTIONS 415-81 (1972).
235. In Chapter 13 of the 1984 Bankruptcy Code, which governs wage earners, the sec-
tion authorizing post-confirmation modification provides, in pertinent part:
Modification of Plan After Confirmation (a) At any time after confirmation but
before the completion of payments under a plan, the plan may be modified to-()
increase or reduce the amount of payments on claims of a particular class provided
for by the plan; (2) extend or reduce the time for such payments; or (3) alter the
amount of the distribution to a creditor whose claim is provided for by the plan, to
the extent necessary to take account of any payment of such claim other than under
the plan.... (c) A plan modified under this section may not provide for payments
over a period that expires after three years after the time that the first payment
under the original confirmed plan was due, unless the court, for cause, approves a
longer period, but the court may not approve a period that expires after five years
after such time.
11 U.S.C. § 1329. Section 1322(c) provides that the original plan "may not provide for pay-
ments over a period that is longer than three years, unless the court, for cause, approves a
longer period, but the court may not approve a period that is longer than five years." 11
U.S.C. § 1322(c). Thus, the statute provides the same three-year limit on the repayment
period under the modified plan as is imposed on the original plan, absent the court's approval
for cause of a longer period not exceeding five years. Presumably, the court retains jurisdic-
tion during the repayment period for the purpose of approving modifications of the plan.
The Code also provides for post-confirmation modifications under Chapter 11 proceed-
ings governing business reorganizations, see I 1 U.S.C. § 1127(b) (allowing post-confirmation
modifications only if circumstances warrant such modification). Moreover, in all bankruptcy
proceedings, the court is authorized to reopen a case "to administer assets, to accord relief to
the debtor, or for other cause." I 1 U.S.C. § 350. See also 11 U.S.C. § 945 (providing for
retained jurisdiction over a case "for such period of time as is necessary for the successful
execution of the plan" in the context of cases involving bankrupt municipalities).
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tion whether any significant differences exist between those areas in
which retained jurisdiction successfully operates and the award of
future damages to a lessor based on anticipatory breach.
III. THE VIABILITY OF RETAINED JURISDICTION IN A LESSOR'S
DAMAGE ACTION BASED ON ANTICIPATORY BREACH
The forgoing discussion demonstrates that retained jurisdiction
frequently is invoked to facilitate an equitable resolution of many
types of legal disputes. Nevertheless, little precedent exists for the
exercise of retained jurisdiction in a lessor's action against his de-
faulting tenant based on anticipatory breach. The judiciary's appar-
ent reluctance to utilize retained jurisdiction in this context is
indeed curious. Fundamental fairness concerns strongly favor its
use and no legal issues or compelling policy arguments militate
against the adoption of this approach.
Currently, most courts do not require a defaulting lessee to com-
pensate his lessor for any future damages which are not reasonably
capable of calculation at the time of the trial.23 6 This approach re-
sults in an arbitrary determination of damages and tends to penalize
lessors in those situations where the value of the leased premises
declines subsequent to the time period for which the court accords
the lessor damages.237 Lessors who have entered into long-term
leases are in an especially vulnerable position, particularly when the
economic climate is such that the availability of rental units far ex-
ceeds the demand. Tenant defaults are most likely to occur in these
circumstances, because an oversupply of rental units typically af-
fords tenants the opportunity to negotiate very advantageous
deals.238 If a landlord refuses to renegotiate the terms of a lease
which is undesirable from the tenant's standpoint, the tenant can
easily locate many more receptive lessors. Such periodic gluts of
leased premises are a frequent occurrence in our country, and un-
fortunately neither their existence nor duration can be predicted
with any degree of certainty.239
If courts were to retain jurisdiction in damage actions by lessors
based on anticipatory breach, lessors or their assigns would be af-
forded the opportunity to prove all of the damages suffered as a
result of a particular tenant's unwarranted default. The court adju-
236. See supra notes 15-16 and accompanying text; supra notes 47-69 and accompanying
text.
237. See supra text accompanying notes 16-17.
238. See Ross, supra note 18, at 58; Bayless, supra note 18, at 11.
239. See supra notes 18-21 and accompanying text.
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dicating such a dispute would not be placed in the position of mak-
ing a single arbitrary damage award but instead would periodically
assess the damages. This approach insures the fulfillment of both
parties' expectations upon entering into the original lease, as the
lessor is assured he will receive all of the sums to which he is enti-
tled under the original contract, and the tenant is prohibited from
paying less than the amount initially contemplated. Assuming a
lessor has satisfied all of the covenants and obligations placed upon
him by the original lease agreement, he should not be forced to suf-
fer a financial loss just because circumstances beyond his control
have lowered the rental value of his premises. Indeed, if the rental
value of the premises rose sharply subsequent to the commencement
of the lease term, the tenant of a long-term lease for a stipulated
rent would expect to reap the benefit of his bargain and would have
a cause of action against his lessor for an unwarranted eviction.24
In assessing whether the concept of retained jurisdiction would
operate as successfully in the type of landlord-tenant dispute under
consideration as it does in cases involving the areas of law discussed
in the preceding section, two primary inquiries must be addressed.
First, do any well-entrenched rules of law exist which would pre-
clude the use of retained jurisdiction in damage actions by lessors
based on anticipatory breach? The discussion of this issue will show
that although the source of authority for retaining jurisdiction in
this context is not as well defined as it is in the other areas ex-
amined, no legal basis exists to justify a court's refusal to retain
jurisdiction in this type of damage action. The second question
which will be explored is whether the relevant practical difficulties
associated with retained jurisdiction weigh more heavily in the
landlord-tenant area than in the other areas reviewed. The analysis
of this issue will disclose no significant differences in the inconven-
ience to the judiciary caused by retaining jurisdiction.
A. Legal Considerations
As the discussion in section II discloses, courts adjudicating di-
vorce cases, probate courts, and state commissions hearing worker's
compensation claims generally derive their authority to retain juris-
diction over a particular cause from the governing state statutes. 241
In contrast, specific performance is an equitable remedy and a court
240. See RESTATEMENT (SECOND) OF PROPERTY § 10.2 (1976) (specifying tenant's dam-
ages upon a lessor's "failure to fulfill his obligations under the lease").
241. But see supra notes 83, 100-01, and 117-23 and accompanying text.
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of equity traditionally has broad discretion to grant any relief which
it deems appropriate.24 2 Thus, it can be argued that absent specific
statutory authority, no basis exists for permitting retained jurisdic-
tion in an action for damages at law. Although this argument may
have some superficial appeal, the following analysis demonstrates
that it does not pose a major obstacle to the adoption of retained
jurisdiction in a lessor's action at law for damages based on antici-
patory breach.
The common law tradition generally regarded an award of dam-
ages as a final judgment, payable in a single sum and incapable of
subsequent adjustment.24 3 With regard to the assessment of future
damages, this single recovery rule has been criticized on the ground
that it requires courts to exercise "the difficult and uncertain task of
prophecy, with no chance for second-guessing where the prophesy
turns out to be mistaken."' Despite the force of such criticism,
installment judgments, absent statutory authorization, are uncom-
mon in actions at law for damages.24
The situation is different in equity, however, as precedent exists
for the abandonment of the single recovery rule. In Holden v. Con-
struction Machinery Company,24 6 an action in equity for specific
performance of an employment contract, the trial court elected to
award damages on a continuing basis for an indefinite period of
time rather than award a single lump sum. The case involved a
dispute between two brothers who had agreed that both of them
would have employment with the family corporation for an equal
duration and that "their compensation, salaries and bonuses would
242. "Wherever a situation exists which is contrary to the principles of equity and which
can be redressed within the scope ofjudicial action, a court of equity will devise a remedy to
meet the situation, though no similar relief has been given before." H.M. CLINTON, MC-
CLINTON ON EQUITY § 29, at 76 (2d ed. 1948).
243. See Frankel v. United States, 321 F. Supp. 1331, 1340 (E.D. Pa. 1970) (concluding
that the Single Recovery Rule was premised on the rationales of finality and judicial econ-
omy), aff'd sub. nom., Frankel v. Heym, 466 F.2d 1226 (3d Cir. 1972) (suggesting it is not
the province of the court to authorize novel awards; thus, until Congress affirmatively autho-
rizes other than lump-sum money judgments, no other recovery is available); Note, Damages-
Installment Verdict in Tort Action, supra note 233, at 490-91.
244. S. SCHREIBER, DAMAGES IN PERSONAL INJURY AND WRONGFUL DEATH CASES
21 (1965). Although the quoted comment appearing in the text was made in the context of
damages awarded in wrongful death and personal injury actions, it would appear to be perti-
nent to any type of award with a future damage component.
245. See supra discussion of M & P Stores, Inc. v. Taylor, 326 P.2d 804 (Okla. 1955),
note 233; Note, Damages-Installment Verdict in Tort Action, supra note 233, at 492 ("there
will probably be very few, if any, installment judgments without legislative action, especially
in tort and contract actions").
246. 202 N.W.2d 348 (Iowa 1973).
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always be the same."' 247 The trial court was sensitive to the hostile
relations between the brothers and, rather than grant specific per-
formance of the employment contract, ordered that both parties to
the suit file a verified statement of earnings on the first of each year
so that the plaintiff could be awarded, on an annual basis, any dif-
ference in compensation which existed between the two brothers.248
The trial court also retained jurisdiction over the cause to "annually
determine and adjudicate the compensation" due the plaintiff.249 In
affirming this judgment, the Supreme Court of Iowa rejected the
defendant's argument that no precedent existed to support such a
continuing award, and instead emphasized the power of a court of
equity to fashion an appropriate remedy.250
If a court of equity has the power to retain jurisdiction to super-
vise an ongoing damage award, no logical reason exists to deny a
court of law this same authority. Today courts of law and equity
are joined in the majority of jurisdictions. Where this joinder has
occurred, the trial courts of general jurisdiction exercise powers of
both law and equity."' Even in the few jurisdictions which still
maintain separate courts of law and equity or separate divisions of a
single court, the same procedures are used for both law and equity
in all but a handful of states.252
In the merged jurisdictions, the only basis for distinguishing an
action at law from an action in equity is the type of relief requested
by the plaintiff. This point can be illustrated in the context of
Holden v. Construction Machinery Co.,253 discussed earlier. If the
plaintiff in that case had requested damages rather than specific per-
formance, the case would have been termed an action at law rather
than an equity action. Had the action arose in one of the merged
jurisdictions the same court would have decided the case regardless
of its categorization as a legal or equitable action. In these jurisdic-
tions, the argument for allowing courts to retain jurisdiction and
award continuing damages despite the case's categorization as a
legal action is especially persuasive. Holden arose in Iowa, how-
ever, where actions at law and equity are tried by separate divisions
247. Id. at 353.
248. Id. at 363.
249. Id. at 364.
250. Id. at 363-64.
251. See generally D. DOBBS, REMEDIES § 2.6 (1973).
252. Id. It should be noted, however, that even merged jurisdictions differentiate between
law and equity cases with respect to the right to a jury trial. Id.
253. 202 N.W.2d 348 (Iowa 1973).
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of the same court.2 54 Although a different judge would have pre-
sided over the case if it had been an action at law, both divisions
adhere to the same rules of procedure.2 55 The law judge therefore
could have retained jurisdiction over the case just as easily as the
equity judge had exercised this power in the actual case. Even in
the few jurisdictions which still maintain separate procedures for
law and equity actions, 256 no basis exists for granting one judicial
branch the authority to retain jurisdiction and denying that same
power to the other branch. Thus, any reluctance by courts deciding
actions at law to abandoning the single recovery rule in appropriate
cases and ordering damages payable periodically is justified only on
the basis of the outmoded separation of law and equity, and this
dichotomy is totally unwarranted in light of the current structure of
our judicial system.
A second argument which might be advanced to preclude the
operation of retained jurisdiction in a lessor's action for damages
based on anticipatory breach is that the legal principle of res judi-
cata bars a reassessment of damages subsequent to the initial award.
The doctrine of res judicata prevents parties or their privies from
relitigating facts and issues which were or could have been resolved
by a court of competent jurisdiction in an earlier suit.257 The doc-
trine seeks to preserve judicial economy by barring repetitious law-
suits involving the same cause of action.258 This policy concern
dictates that litigation come to a close and the matter contested be-
tween the parties be forever settled.259 Thus, if a plaintiff has the
right to recover present and future damages immediately for a
breach of contract, res judicata will prevent a recovery of further
damages for the same breach in a subsequent action.26 °
Under the retained jurisdiction approach advocated in this Arti-
cle, the initial damage award could be viewed as an interlocutory
rather than a final order. Thus, any hearing involving a reassess-
254. See IOWA CONST. art. 5, § 6.
255. IOWA CODE ANN. §§ 611.3, 611.4 (West 1950); IOWA R. CIv. PROC. 1, 22-28.
256. See supra text accompanying note 252.
257. See Federated Dep't Stores, Inc. v. Moitie, 452 U.S. 394, 398 (1981); Goldsmith v.
M. Jackson & Sons, Inc., 327 F.2d 184, 185 (10th Cir. 1964). The literal meaning of the
phrase "res judicata" is "a thing adjudged" or "the matter has been decided." See Hastings
v. Rose Courts, Inc., 237 Ark. 426, 431, 373 S.W.2d 583, 586 (1963), cert. denied, 377 U.S.
964 (1964).
258. See Moitie, 452 U.S. 394, 401 (1981); Sealand Servs. Inc. v. Gaudet, 414 U.S. 573,
578 (1973).
259. See Moitie, 452 U.S. at 401.
260. See Jones v. Morris Plan Bank, 168 Va. 284, 291, 191 S.E. 608, 610 (1937); Hancock
v. White Hall Tobacco Warehouse Co., 102 Va. 239, 241, 46 S.E. 288, 289 (1904).
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ment of damages would be considered a continuation of the original
lawsuit rather than a new cause of action. This characterization of
the reassessment hearing would eliminate completely any concerns
based on res judicata as the doctrine only applies to separate causes
of action.
Even if the original damage award is regarded as a final order,
the doctrine of res judicata should not preclude the exercise of re-
tained jurisdiction in this context. Despite the importance of the
public policy furthered by res judicata, courts have cautioned
against a strict application of the doctrine so as not to defeat the
ends of justice.261  Thus, in situations where a material change in
circumstances has occurred subsequent to the rendering of a judg-
ment, res judicata will not act as a bar to the relitigation of issues
affected by the altered conditions.2 62 This exception to the applica-
tion of res judicata provides a basis for allowing a court to retain
jurisdiction over a lessor's action for damages based on anticipatory
breach. A lessor should not have to bear the burden of changes in
the economy which result in a depression of the rental value of the
vacated premises subsequent to the court's initial determination of
damages. This is precisely the type of situation to which the change
of circumstances exception to res judicata should apply.
Moreover, allowing a lessor to return to court to prove future
damages will not create any more of a drain on the judicial system
than currently is permissible. Recall that a tenant's liability to his
lessor for an unwarranted default may be characterized either as
rent or as damages. If the sums due the lessor are viewed as rent,
the lessor must sue the defaulting tenant on a periodic basis as each
installment falls due since a lessee's obligation to pay rent ordinarily
cannot be accelerated.263 When a lessor sues for rent accruing sub-
sequent to a prior judgment awarding past-due rent, courts have
held that res judicata does not bar the subsequent suit because the
plaintiff is suing for rents accruing after the prior adjudication, and
therefore, the subsequent suit is based upon a different cause of ac-
tion.2 Although an award of damages based on anticipatory
261. See, eg., In re Di Carlo's Estate, 3 Cal. 2d 225, 44 P.2d 562 (1935).
262. See, eg., Cloverlanes Bowl, Inc. v. Gordon, 46 Mich. App. 518, 524, 208 N.W.2d
598, 602 (1973) (first judgment not res judicata of plaintiff's rights to parcel of land stemming
from subsequent zoning ordinance and condemnation suit). See also supra note 202 and ac-
companying text.
263. See supra notes 4-7 and accompanying text.
264. See, eg., tenBraak v. Waffle Shops, Inc., 542 F.2d 919, 926 n. 11(4th Cir. 1976);
Lowenberg v. Ford & Assocs., Inc., 165 Ga. App. 753, 754, 302 S.E.2d 433, 434-35 (1983);
Jetoco Corp. v. Hailey Sales Co., 286 Ark. 340, 344, 596 S.W.2d 703, 706 (1980). See also
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breach is distinguishable from periodic actions for rent in that the
entire amount of damages theoretically is due and owing to the les-
sor at the time of the initial suit, the circumstances may be such
that the future damages cannot be computed with certainty at the
time of the initial trial. From a functional standpoint, if the judici-
ary can tolerate the burden placed upon its resources by periodic
suits for rent, it clearly should be willing to permit subsequent reas-
sessments of damage awards under a long-term lease. In any given
case a reassessment undoubtedly would be required far less fre-
quently than subsequent actions for monthly or annual installments
of rent,2 65 and thus would pose much less of an inconvenience to the
judiciary than the periodic actions which currently are sanctioned.
B. Practical Considerations
As the foregoing discussion regarding res judicata demonstrates,
the utilization of retained jurisdiction in the context of a lessor's
action for damages based on anticipatory breach would not pose a
greater burden upon the judiciary's resources than presently exists
in landlord-tenant disputes of this nature. Another question which
must be explored is whether the practical difficulties associated with
retaining jurisdiction are more burdensome in landlord-tenant ac-
tions than in other types of legal disputes. One area pertinent to
this inquiry which merits examination is the relative length of time
during which a court would have to exercise its continuing
jurisdiction.
Many commercial leases are of a long-term nature. If courts
were to retain jurisdiction for the purpose of reassessing a lessor's
damages, it is conceivable that a court would be called upon to exer-
cise this power for close to a ninety-nine year period. Of course,
this scenario assumes the existence of a ninety-nine year lease which
was breached very early in the lease term. Most default situations
probably would not involve such a lengthy period of time.
Even if the potential for a long-term supervisory period exists in
the landlord-tenant context, the other areas reviewed in this Article
also can involve prolonged time frames. For example, in divorce
cases in which courts retain jurisdiction to modify maintenance and
Zalobowski v. New England Teamsters and Trucking Indus. Pension Fund, 122 R.I. 609, 410
A.2d 436, (1980) (res judicata does not bar pension fund from litigating amount of each
monthly pension installment due plaintiff).
265. Recall that in Hawkinson v. Johnson, 122 F.2d 724 (8th Cir.), cert. denied, 314 U.S.
694 (1941), the Eighth Circuit affirmed the trial court's decision to fix the lessor's future
damages for a period of 10 years. See supra text accompanying notes 47-52.
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custody orders, a court can exercise its authority to modify such
provisions any time during the life of the divorced spouse receiving
maintenance or during the minority of a child. Similarly, the fore-
going discussion regarding worker's compensation demonstrates
that in certain instances the state commission can retain jurisdiction
over a cause for the entire life of the claimant.26 6 Finally, in dis-
putes involving the probate process and specific enforcement of
long-term contracts, courts may be faced with the prospect of re-
taining jurisdiction for an indefinite period of time.26 7 In light of
these comparisons, the retention of jurisdiction by a court for the
duration of a long-term commercial lease is not especially
problematic.
Additional considerations bolster the argument for retained ju-
risdiction in a lessor's action for damages based on anticipatory
breach. One important factor is that a court will not be required to
engage in an arduous and complex process of supervision to satisfy
its purpose in retaining jurisdiction in this context. The reassess-
ment of damages merely should require a simple calculation by the
court following a short hearing in which the lessor presents evi-
dence of a further decline in the rental value of the premises. Even
if several such hearings are necessary during the course of the
unexpired lease term, the overall burden on the court would be
minimal.
Another factor is that retained jurisdiction in the landlord-ten-
ant context will not typically necessitate a continuing connection
between the economic affairs of parties who once shared an intimate
personal relationship. Although the relationships between most les-
sors and their defaulting lessees undoubtedly are not particularly
amicable, the termination of a landlord-tenant relationship proba-
bly is not nearly as devastating to the parties as the termination of a
marriage. Therefore, the problems resulting from continuing con-
tact between ex-lessors and lessees are not likely to be as great as
those involving ex-spouses.26 8
Of course, the retained jurisdiction approach advocated in this
Article potentially will entail some practical difficulties. It is possi-
ble that a defaulting lessee will become bankrupt, die, or relocate
during the unexpired lease term. Some standard mechanisms for
dealing with these contingencies must be devised. In the case of a
266. See supra notes 198-212 and accompanying text.
267. See supra notes 141-44, 157, 161, 162, 168-75 and accompanying text.
268. See supra note 125 and accompanying text.
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lessee's bankruptcy, any remaining damages due the lessor should
be treated as all other debts owed by the lessee. The lessee's status
as a business or individual should be immaterial in the case of bank-
ruptcy, as the Bankruptcy Act governs both individual wage earn-
ers and businesses.269
The death of a defaulting lessee will be an issue only where the
lessee is an individual rather than a corporation. This problem will
rarely surface, however, given that most long-term leases are com-
mercial in nature. Nevertheless, when the death of a defaulting
lessee who is individually liable occurs, the lessor can file a claim
against the estate.27° Even though the total amount due the lessor
may not be computable until shortly before the end of the unexpired
lease term, the deceased lessee's representative can set aside a sum
sufficient to cover any potential amount due the lessor. An interest-
ing question may be raised as to whether the amount to be set aside
should be determined by the court with original jurisdiction over
the anticipatory breach action or the probate court supervising the
administration of the estate. Presumably, this situation would be
resolved by the general rule that "where actions have been com-
menced in different courts, having concurrent jurisdiction, that
court should retain jurisdiction before whom proceedings may be
first had, and whose jurisdiction first attaches." '271 Thus, assuming
that the defaulting lessee's death occurs subsequent to the lessor's
institution of the anticipatory breach action, any disputed future
damages should be resolved by the court with original jurisdiction
over the landlord-tenant action.
Finally, the problem presented by defaulting lessees of long-
term leases relocating to areas outside the jurisdiction of the origi-
nal court is not likely to be great given that many commercial enter-
prises tend to remain in their original locations or expand rather
than relocate to completely new areas. Nevertheless, in the event of
such a relocation by either a commercial or individual lessee, the
court which adjudicated the original anticipatory breach action
should be able to exercise continuing in personam jurisdiction over
the defendant for purposes of reassessing the damage award, assum-
ing the defendant receives adequate notice of the reassessment pro-
ceeding. This is the position taken by divorce courts exercising
269. See supra note 235.
270. See, e.g., CAL. PROB. CODE § 700 (West 1956); ILL. ANN. STAT. § 18-I (Smith-
Hurd 1978); N.J. STAT. ANN. § 3B:22-4 (West 1983).
271. Fairfield Fed. Say. & Loan Co. v. Pickering, 23 Ohio Law Abs. 591, 594-95 (1937).
See supra note 140.
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retained jurisdiction to modify support or custody orders when one
or both of the parties involved has moved to an area outside the
court's jurisdiction.272 The Second Restatement of Conflicts of
Laws also endorses this approach by providing that once "a state
obtains judicial jurisdiction over a party to an action, the jurisdic-
tion continues throughout all subsequent proceedings which arise
out of the original cause of action." '273
As a practical matter, it may be difficult for the lessor to obtain
satisfaction of the reassessed damages if the lessee has left the state
of original jurisdiction without leaving behind any assets. In these
circumstances, the judgment rendered in the original state must be
converted into a judgment in the forum where the lessee currently
resides or transacts business. Presumably, if this second forum is a
sister state of the first forum, the exercise of continuing jurisdiction
by the original court and the existence of the reassessed damage
award will entitle the new judgment to full faith and credit in the
second forum. The defendant lessee therefore will be precluded
from contesting the content of the new judgment or the supporting
findings.274
The above analysis illustrates that the concept of retained juris-
diction would function as effectively in a lessor's action for damages
based on anticipatory breach as it does in the areas of divorce, pro-
bate, specific performance of long-term contracts, and worker's
compensation. Despite the absence of specific statutory authority
272. Cox v. Cox, 457 F.2d 1190 (3d Cir. 1972) (Pursuant to Virgin Island statute provid-
ing for court's authority to modify alimony and custody any time after judgment, court has
continuing in personam jurisdiction over both parties to divorce regarding custody matters,
even though neither party currently is an inhabitant of jurisdiction.); Brown v. Brown, 506
P.2d 386 (Colo. Ct. App. 1972) (trial court acquired jurisdiction of ex-husband when he
initiated divorce proceedings and thus has continuing in personam jurisdiction over him to
modify child support orders and enforce such orders through its powers of contempt; service
on ex-husband in another state was sufficient to provide suitable notice and an opportunity to
be heard); Kosch v. Kosch, 113 So. 2d 547 (Fla. 1959) (divorce court exercising jurisdiction
in original proceedings has jurisdiction over parties in supplemental proceeding to increase,
decrease or enforce alimony or child support as long as reasonable notice with an opportunity
to be heard is afforded out-of-state party). See also Freed & Foster, Family Law in the Fifty
States: An Overview, 17 FAM. L.Q. 365, 424-25 (1984) (noting that many states have long-
arm statutes which specifically allow jurisdiction over an out-of-state spouse in matters in-
volving child support and maintenance).
273. RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 26 (1969). This section also
provides that a party must receive "reasonable notice and reasonable opportunity to be heard
... at each new step in the proceeding." See also N.Y. CiV. PRAC. L. & R. 5226:5 (McKin-
ney 1978) (after a judgment debtor has left New York permanently, a New York court should
be allowed to exercise in personam jurisdiction over the debtor for an installment payment
based on the court's "continuing jurisdiction" over the debtor for enforcement purposes).
274. See N.Y. CIv. PRAC. L. & R. 5226:5 (McKinney 1978).
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for the use of retained jurisdiction in this context, no well-estab-
lished rules of law would be violated by the adoption of this ap-
proach by courts adjudicating such damage actions. Courts of
equity always have enjoyed a broad degree of discretion with re-
spect to the fashioning of appropriate remedies. In light of the cur-
rent merger of law and equity, a court adjudicating a dispute
involving damages rather than equitable relief similarly should pos-
sess the authority to order the most equitable resolution.
Moreover, the foregoing examination of the relevant practical
difficulties associated with retained jurisdiction reveals that the
functional problems would not be of a greater magnitude in the
landlord-tenant field than in those areas in which retained jurisdic-
tion currently operates. Courts adjudicating the type of landlord-
tenant dispute considered herein would not be confronted with a
difficult process of supervision and the length of time for which ju-
risdiction would have to be retained in the majority of these actions
probably is no greater than the duration required in other types of
actions. Finally, any practical difficulties which are specific to the
landlord-tenant area, such as the bankruptcy, death, or relocation
of a defaulting lessee, can be resolved in a systematic fashion once
the concept of retained jurisdiction becomes adopted.
IV. CONCLUSION
The adoption of anticipatory breach has facilitated a lessor's ex-
peditious recovery of losses resulting from a lessee's unwarranted
default. Nevertheless, if the doctrine of anticipatory breach is to
achieve its maximum potential in this context, courts must take the
additional step of retaining jurisdiction in such damage actions in-
volving long-term leases when all of a lessor's future damages can-
not be predicted with certainty at the time of the initial trial.
Precedent for the exercise of retained jurisdiction exists in several
other legal contexts, and no compelling reasons justify the judici-
ary's failure to adopt this approach in a lessor's action for damages
based on anticipatory breach. If courts were to invoke the concept
of retained jurisdiction as discussed in this Article, lessors no longer
would be forced to accept arbitrary determinations of their dam-
ages. Instead, lessors would be afforded the opportunity to realize
all losses suffered as a result of a tenant's unwarranted default.
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